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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
xchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 e& seg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1980 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8179) 


In re SWISSVALE FARM Darry, INC. AMA Docket No. M 16-9. De- 
cided February 12, 1963. 


Parity Prices—Producer Referendum—Discrimination 
by Including Counties in Marketing Area 


On January 2, 1963, we entered a decision and order (21 A.D. 1) in five other 
proceedings under the act involving the same three issues in which we 
ruled against the petitioners therein. We reach the same conclusions 
here and refer to the decision and order in those proceedings for our 
reasons. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner seeks to be ex- 
empted from regulation as a handler under Order No. 16 (Upper 
Chesapeake Bay marketing area). 


On February 6, 1963, the parties filed a stipulation waiving 
hearing, the issuance of a hearing examiner’s report, etc., and 
confining the issues in the proceeding to three matters decided 
adversely to the Government by the United States District Court 
for the District of Maryland in Willow Farms Dairy v. Freeman 
206 F.Supp. 239 (1962). The court rulings of the District Court 
are now on appeal to the United States Court of Appeals for the 
Fourth Circuit. 


The three issues involved relate to the parity findings made by 
the Secretary of Agriculture in issuing Order No. 16, the conduct 
of the producer referendum, and whether the composition of the 
marketing area involves illegal discrimination. 


On January 2, 1963, we entered a decision and order (22 A.D. 
128 
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1) in five other proceedings under the act involving the same 
three issues in which we ruled against the petitioners therein. 
We reach the same conclusions here and refer to the decision 
and order in those proceedings for our reasons. 


The relief requested by the petition is denied and the petition 
is dismissed. 


(No. 8180) 


In re BERG’S FARM DAIRY, INC., PRICE’S DAIRY, INCORPORATED, 
AND UPPER CHESAPEAKE INDEPENDENT MILK PRODUCERS’ Co- 
OPERATIVE, INC. AMA Dockets No. M 16-4, No. M 16-7, and 
No. M 16-10. Decided February 18 19638. 


Parity Prices—Producer Referendum—Discrimination 
by Including Counties in Marketing Area 


On January 2, 1963, we entered a decision and order (21 A.D. 1) in five other 
proceedings under the act involving the same three issues in which we 
ruled against the petitioners therein. We reach the same conclusions 
here and refer to the decision and order in those proceedings for our 
reasons. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In these proceedings under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioners have each filed 
petitions seeking to be exempted from regulation as handlers 
under Order No. 16 (Upper Chesapeake Bay marketing area). 


The parties have filed stipulations waiving hearing, the issu- 
ance of a hearing examiner’s report, etc., and confining the issues 
in the proceeding to three matters decided adversely to the Gov- 
ernment by the United States District Court for the District of 
Maryland in Willow Farms Dairy v. Freeman and Mills v. Free- 
man, 206 F. Supp. 239 (1962). The court rulings of the District 
Court are now on appeal to the United States Court of Appeals 
for the Fourth Circuit. 
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The three issues involved relate to the parity findings made by 
the Secretary of Agriculture in issuing Order No. 16, the conduct 
of the producer referendum, and whether the composition of the 
marketing area involves illegal discrimination. 


On January 2, 1963, we entered a decision and order (22 A.D. 
1) in five other proceedings (In re W. S. Hebb et al.) under the 
act involving the same three issues in which we ruled against the 
petitioners therein. We reach the same conclusions here and 
refer to the decision and order in those proceedings for our 
reasons. 


The relief requested by the petitions is denied and the petitions 
are dismissed. 


(No. 8181) 


In re FARMERS CREAMERY COMPANY, INC. AMA Docket No. 
M 3-4. Decided February 18, 1963. 


Stipulation—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Agricultural Adjustment Act 
(1933), as reenacted and amended by the Agricultural Market- 
ing Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seq.), the parties have stipulated that the action 
be dismissed with prejudice. It is so ordered. 
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(No. 8182) 


In re THE LAWSON MILK COMPANY. AMA Docket No. 75-52. De- 
cided February 19, 1963. 


Termination of Obligations Provisions—Recovery 
of Compensatory Payments—Estoppel 


Upon remand from the United States District Court for the Northern District 
of Ohio, held that the termination of obligations provisions of order ap- 
ply to petitioner’s claim for refund of “compensatory” payments and that 
petitioner is entitled to recover only such payments that are not barred 
by such provisions although, in the absence thereof, petitioner would not 
be entitled to recover any payments made due to estoppel or laches or 
both. 


Decision by Thomas J. Flavin, Judicial Officer 
RULINGS UPON REMAND FROM UNITED STATES DISTRICT COURT 
I 


In this proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), a decision was entered April 
11, 1958 (17 A.D. 239), upholding the validity of the “compen- 
satory” payment provisions (section 975.72(a)) of Order No. 
75 regulating the handling of milk in the Cleveland, Ohio, mar- 
keting area. The petitioner, a handler under the order, sought 
recovery of monies paid under said provisions for the period 
December 1947 - May 1952 when it had been a partially regu- 
lated handler subject to said provisions. In view of the decision 
upon the merits, the decision of April 11, 1958, did not pass upon 
two defenses by respondent to recovery of the monies paid by 
petitioner, namely, estoppel and the two-year termination of obli- 
gations provisions contained in section 975.97 of the order. 


The decision and order of April 11, 1958, were affirmed by the 
United States District Court for the Northern District of Ohio, 
Eastern Division, on August 18, 1960, and an appeal was taken 
to the United States Court of Appeals for the Sixth Circuit. 
While this appeal was pending, the United States Supreme Court 
held in Lehigh Valley Cooperative Farmers v. Benson, 870 U.S. 
76 (1962), that the “compensatory” payment provisions of Order 
No. 27 (regulating the handling of milk in the New York-New 
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Jersey marketing area) were invalid. The Sixth Circuit Court of 
Appeals then remanded this cause to the District Court for con- 
sideration in the light of the Supreme Court’s decision in Lehigh. 
The District Court held the “compensatory” payment provisions 
of Order No. 75 to be “not in accordance with law” and re- 
manded to the Judicial Officer for rulings upon the defenses of 
estoppel and the applicability of the provisions for a two-year 
limitation of action. 


II 


It does not automatically follow in every case that money paid 
under an invalid law must be refunded. In fact it seems to be 
the general rule that taxes or assessments paid under an invalid 
law are not recoverable. Restatement of the Law of Restitution, 
§§ 45, 75; Field, The Effect of An Unconstitutional Statute, 
Chap. X (University of Minnesota Press, 1935). Recapture of 
fines paid under a Federal statute (Lever Act of World War I) 
later held unconstitutional has been denied. United States v. 
Gettinger, 272 U.S. 734 (1927) ; Blumenthal v. United States, 4 
F. 2d 808 (S.D. Calif. 1925). 

In Stitzel-Weller Distillery v. Wallace, 118 F.2d 19 (D.C. Cir. 
1941), it was held that distillers who made contributions to 
parity payment fund for distribution to grain producers under 
a marketing agreement issued under the act involved here could 
not recover the monies in the fund after the Comptroller Gen- 
eral of the United States ruled that the monies could not be paid 
producers because of the decision of the United States Supreme 
Court (United States v. Butler, 297 U.S. 1 (1936) ) invalidating 
portions of the Agricultural Adjustment Act (1933). “The gen- 
erally stated rule with respect to the recovery of money paid 
under mistake of law is that courts will not relieve against such 
mistake, and that recovery will not be permitted.” Field, supra, 
at p. 221. It would seem that whatever law is applicable to the 
invalidity or unconstitutionality of statutes should also govern in 
instances of invalidity of legislative regulations such as the order 
provisions in controversy here. 


It is true, however, that the court decisions referred to above 
rest generally upon bases not present here, ¢.g., that the sovereign 
cannot be sued without its consent, that money paid into the 
Treasury of the United States cannot be disbursed except by 
legislative appropriation, etc. We call attention to the cases and 








128 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 22 A.D. 126 


the principles involved, however, to observe that a ruling of in- 
validity for the “compensatory” payment provisions of the order 
does not mean, ipso facto, that anybody who made payments un- 
der the provisions is therefore entitled to recover the same re- 
gardless of the circumstances. 


The first issue remanded for a ruling is that of estoppel. As 
is seen from the “Findings of Fact” in our decision of April 11, 
1958, petitioner started distributing milk in the regulated mar- 
keting area about a year after the disputed order provisions be- 
came effective. In January 1949 it paid the billings accumulated 
up to that time and it then paid the monthly billings as they be- 
came due. As of June 1952 petitioner became a fully regulated 
handler and ao longer subject to the “compensatory” payment 
provisions. On June 2, 1953, the petition involved herein was 
filed. 


During the period petitioner was making the payments in contro- 
versy it filed no petition under section 8c(15) (A) of the act pro- 
testing the payments of the amounts thereof. It also failed to sug- 
gest or propose amendment of the provisions involved although it 
was invited on several occasions to submit proposed amendments to 
the order (Exhibit “C.”) During the period there were held 
several amendment hearings resulting in changes in some of the 
pooling, pricing, and related provisions of the order. See e.g., 15 
F.R. 5878 (1950); 16 F.R. 6139 (1951). Petitioner, then, was 
seemingly content neither to protest in an 8c(15)(A) proceed- 
ing nor to seek a change in the “compensatory” payment formula 
while petitioner was subject to the “compensatory” payment pro- 
visions. It was not until a year after it was not longer subject 
to the payments that petitioner instituted this proceeding. Of 
course, in the meantime, the payments made were being distribu- 
ted to pool producers through the producer-settlement fund and 
the petitioner must have known this to be the case. The specific 
monies paid by petitioner have long since been disbursed to, and 
dispersed among, the pool producers. Any refund to petitioner 
would have to come from the pool producers some years later 
including many who were not benefited by petitioner’s payments 
but who would nevertheless bear the burden of the refund. 


It seems to us that petitioner’s failure over such a long period 
to assert its claim, 1.e., the invalidity of the order provisions, 
either by way of seeking a change in the applicable order pro- 
visions or by filing an 8c¢(15) (A) petition, while the monies it 
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paid were being dispersed among pool producers, brings the mat- 
ter within the reach of the principles of estoppel or laches or 
both. 19 A.M. Jur. §§ 55, 59, 62; 31 C.J.S. § 98. We would, then, 
rule that petitioner is not entitled to recover any of the pay- 
ments made during the five-year period if it were not for the 
termination of obligations provisions discussed below which we 
find applicable and valid. 


III 


Effective on and after February 22, 1949, Order No. 75 was 
amended to include a “statute of limitations” or provisions to 
cut off claims by the market administrator or by handlers. It was 
originally included as section 975.14, then renumbered effective 
October 1, 1950, as section 975.97 and again renumbered as sec- 
tion 975.89 effective May 1, 1955. Such sections read in pertinent 
part as follows: 


(The references are to section 975.97, 7 CFR (rev. 1952) 
975.97.) 


“Sec. 975.97—Termination of Obligations. The pro- 
visions of this section shall apply to any obligation 
under this order for the payment of money irrespective 
of when such obligation arose, except an obligation in- 
volved in an action instituted before August 1, 1949, 
under § 8c(15) (A) of the act or before a court. 


* * * * 


““(d) Any obligation on the part of the market admin- 
istrator to pay a handler any money which such handler 
claims to be due him under the terms of this order shall 
terminate two years after the end of the calendar month 
during which the milk involved in the claim was re- 
ceived if an under-payment is claimed, or two years 
after the end of the calendar month during which the 
payment (including deduction or set-off by the market 
administrator) was made by the handler if a refund on 
such payment is claimed, unless such handler within the 
applicable period of time, filed, pursuant to § 8c(15) (A) 
of the act, a petition claiming such money.” 


Petitioner contends that this section of the order does not 
apply to its claims for refund because the refund is sought in 
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derogation of the order provisions for payment and not “under” 
some provisions of the order. We do not believe that this narrow 
reading of the order should be adopted. 


The first sentence of section 975.97 says that the provisions of 
the section apply to any obligation under the order for the pay- 
ment of money. The promulgation history of the provisions shows 
that the limitation of action was intended to cover situations in 
which refunds were sought by handlers where order provisions 
are claimed to be invalid or illegal as well as where handlers dis- 
pute the interpretation or application of order provisions by the 
market administrator. For example, at the hearing’ leading to 
the adoption of the provisions, H. L. Forest, then Assistant Di- 
rector, Dairy Branch, Production and Marketing Administration, 
United States Department of Agriculture, testifying in support 
of the promulgation of order provisions terminating obligations 
gave as a major reason: 


“. . Numerous provisions of the market orders re- 
main untested before the courts. A decision adverse to 
the operation of certain of these provisions could, in 
many cases, provide an incentive for the filing of numer- 
ous claims concerning matters which handlers, pro- 
ducers, and the Government have long since considered 
as having been finally settled. 


“The possibility of handlers being billed on the claims 
being filed—or claims being filed against the market ad- 
ministrator as the result of this possible litigation 
creates an uncertainty which the order tends to elimin- 
ate in its operation.” (Tr. p. 15.) 


Witness Otto Boesche, appearing for the Milk Dealers Asso- 
ciation of Metropolitan New York, submitted a proposal for 
order provisions much of which was finally adopted and the pro- 
posal included a provision that “. . . Any claim by a handler 
against the market administrator for monies alleged to be due 
such handler under any provision hereof shall terminate and be- 
come void... .” The meaning of this is illustrated by questions 
put to Mr. Boesche by counsel for the Government as follows: 


“Q. ...In your opinion, should this matter of limita- 
tion of claims also extend to situations where one 


1 Docket No. AO-186, July 30, 1947. The proposed amendments covered a number of orders 
in addition to Order No. 75. 
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handler perhaps, or a group, has contended that some 


der” 
TOW provision of an order in whole or in part is improper or 
illegal, and after a period of ten years, all the rest of 
ah them attempt to come in on that? Should there be some 
aes | limitation there so as to protect the stability of the 
market? 
ows 
; in } “A. Absolutely. 
“i “Q. Your proposal is not intended to be limited mere- 
the | ly to monies which might become due under a provision 
“i of an audit because of a bookkeeping error or because 
Di. of some factual error? 
on, } “A. That’s right. That is correct.” (Tr. p. 61.) 
ort Other industry witnesses supporting termination of obligations 
- provisions also took the view that claims based upon illegality 


of order provisions would or should be barred by such provisions. 
Witness W. C. Weldon, H. P. Hood & Sons, Inc., Boston, Massa- 
chusetts, and Government counsel had the following colloquy (Tr. 
| pp. 91-92): 
“Q. On this matter of a claim that a particular pro- 
vision of an order is unlawful, let us assume a state of 
facts whereby this particular provision has been in an 

| order for six years. 


“A. Yes. 


| “Q. At the end of six years, the handler makes a claim 
under it for money. Is it your interpretation that all these 
proposals would cut off any claim for money back of the 
two-year period, but would permit the claim for money 
within the two-year period? 


; “A. That’s right. 
“Q. So that the essential claim of illegality or unlaw- 
| | ness of the provision would still be there? 
“A. That is right. 
“Q. But it would be limited to recovery of two years’ 
| period of time? 


“A. That ie right. ...” 
See also testimony of C. W. Swonger (Tr. pp. 141, 142). 
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We conclude, then that section 975.97 was intended to and does 
apply to such claims as involved here, namely, claims for refunds 
of money paid under a market order because of the alleged in- 
validity of the provisions under which the payments were made. 


We conclude, too, that section 975.97 of the order is authorized 
by section 8c(7)(D) of the act (7 U.S.C. 608c(7) (D)) which 
says that there may be included in a marketing order provisions: 


“Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5)-(7) and neces- 
sary to effectuate the other provisions of such order.” 


The incidental and necessary powers thus granted the Secre- 
tary under the act are substantial, Grant v. Benson, 229 F.2d 
765 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956), and 
“necessary,” as used in this connection in the act, does not mean 
indispensable, essential or vital. Armour & Co. v. Wantock, 323 
U.S. 126, 129-32 (1944); Borden Company Vv. Borella, 325 U.S. 
679, 682-84 (1945); Roland Electrical Co. v. Walling, 826 U.S. 
657, 664 (1946) ; In re Beatrice Foods Co., 15 A.D. 767 (1956), 
aff'd, Beatrice Foods Company Vv. Benson, N.D. Okla. 1957. 


The provisions are supported, too, by substantial evidence in 
the record upon which they were promulgated. See transcript of 
hearing, Docket AO-186. The decision of the Secretary (14 F.R. 
444, 445, 2d column) says in part: 


“Without a termination of obligations, handlers may file 
claims which, because the period involved extends back 
over many years, are in substantial amounts. Funds for 
the payment of such claims are obtainable only from 
payments to producers supplying the market with milk 
during the period when the claims are paid. This re- 
sults in a reduction in the payments to these producers. 
Since, over extended periods of time, there is a consid- 
erable turnover in the producers supplying a market, a 
reduction in their payments results in inequities as to 
those producers who were not in the market during the 
period out of which the handlers’ claims arise. This re- 
sult, therefore, tends to cause producers to leave the 
market, and is a potential cause of milk shortage. If, on 
the other hand, the minimum prices for milk are in- 
creased to compensate producers for deductions made to 
pay old claims, such prices probably would not be in the 
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public interest. Thus, in the absence of a termination of 
obligations, the stability of milk markets is endangered 
by the ever present threat of the necessity for making 
substantial payments arising from the accrual of liabili- 
ties over extended periods of time.” 


Since we find the termination of obligations provisions applica- 
ble and valid, and since we also think that these provisions were 
not intended (see transcript of hearing, Docket AO-186) to re- 
quire that a handler be formally protesting the controverted 
order provisions, or seeking a change in them, during the allotted 
two years in addition to the filing of a petition under section 
8c(15) (A) during the two-year period, we conclude that if the 
decision on the merits is or becomes final, petitioner is entitled 
to recover any “compensatory” payments involved that are not 
barred by section 975.97 of the order. This would allow refund 
of payments made by petitioner after May 31, 1951. 


(No. 8183) 


In re PRAIRIE FARMS Dairy, INC. AMA Docket No. M 46-1. De- 
cided February 26, 1963. 


Dismissal of Petition 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petition in the above-entitled matter was filed August 24, 
1962, under Section 8c(15) (A) of the Agricultural Adjustment 
Act (1933), as reenacted and amended by the Agricultural Mar- 
keting Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seq.). Subsequently, the parties moved, in effect, 
for a dismissal of the petition with prejudice. 


In accordance therewith, the petition is hereby dismissed with 
prejudice. 
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(No. 8184) 





In re JAY H. SCHMIDT. CEA Docket No. 107. Decided February 
8, 1963. 


Reports—Trading Limits—Denial of Trading 
Privileges—Consent Order 


Respondent consented to an order directing all contract markets to refuse 
all trading privileges to respondent for 15 days. 


Mr. Earl L. Saunders, for Commodity Exchange Authority. Mr. Mitchell Edel- 
son, Jr., of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), in which the respondent is 
charged with failing to submit a required report concerning 
transactions in egg futures on the Chicago Mercantile Exchange, 
with submitting false reports concerning transactions in egg 
futures, and with exceeding the maximum speculative trading 
and position limits in January 1962 shell egg futures, in violation 
of the act and the regulations issued thereunder. 


No hearing has been held with respect to this proceeding. On 
January 28, 1963, the respondent submitted a stipulation under 
§ 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which he 
admits the facts hereinafter set forth under “Findings of Fact,” 
waives hearing on the charges in the complaint, and consents to 
the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent, Jay H. Schmidt, is an individual whose ad- 
dress is 3950 Lake Shore Drive, Chicago, Illinois. 


2. The Chicago Mercantile Exchange is now, and was at all 
times material herein, a duly designated contract market under 
the Commodity Exchange Act. 


3. On January 10, 11, and 12, 1962, the respondent held or 
controlled a net long position in shell egg futures on the Chicago 
Mercantile Exchange, which position ranged from 34 carlots to 
64 carlots in a single future. By reason of the fact that such 
quantities were equal to or in excess of 25 carlots, the respondent 
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was in reporting status and was required to report to the Com- 
modity Exchange Authority with respect to all transactions ex- 
ecuted and all open contract positions held or controlled by him, 
in all egg futures on all boards of trade (exchanges) on said dates 
and with respect to all transactions by reason of which the re- 
spondent’s position was reduced below reporting levels, as pro- 
vided in section 4i of the Commodity Exchange Act (7 U.S.C. 
§6i) and sections 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of 
the regulations thereunder (17 CFR 15.01, 15.02, 15.03, 18.00, 
18.01, 18.03). 


4, On January 10, 11, 12, 1962, while the respondent was in 
reporting status as described in paragraph 3, and on January 15, 
1962, when the respondent’s position was reduced below 25 car- 
lots, transactions in shell egg futures on the Chicago Mercantile 
Exchange were executed on his behalf, but the respondent failed 
or refused to submit a report to the Commodity Exchange 
Authority with respect to January 10, 1962, and submitted false 
reports with respect to January 11, 12, and 15, 1962. 


5. During the period January 11 through January 15, 1962, 
the respondent held a speculative net long position in January 
1962 shell egg futures on the Chicago Mercantile Exchange which 
ranged between 60 carlots and 64 carlots. 


6. On January 15, 1962, the respondent made speculative sales 
of 65 carlots of January 1962 shell egg futures on the Chicago 
Mercantile Exchange. 


CONCLUSIONS 


Section 4i of the act (7 U.S.C. 6i) requires every person who 
trades in commodity futures to submit reports with respect to 
such trading “whenever such person shall directly or indirectly 
have or obtain a long or short position in any commodity or in 
any future of such commodity, equal to or in excess of such 
amount as shall be fixed from time to time by the Secretary of 
Agriculture.” This section is implemented by sections 15.01, 
15.02, 15.03, 18.00, 18.01, and 18.03 of the regulations (17 CFR 
15.01, 15.02, 15.08, 18.00, 18.01, 18.03) which provide that a 
trader who holds or controls open contracts of 25 or more car- 
lots of shell eggs in any one egg future shall be in reporting 
status and shall submit reports to the Commodity Exchange 
Authority for the first day on which he acquires a reportable 
position, for each day thereafter on which he has transactions 
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in any future of such commodity on any contract market or de. 
livers or receives delivery of such commodity, and for the first 
day on which he no longer holds or controls a reportable posi- 
tion. It is established in findings of fact 3 and 4 that respondent 
was in reporting status with respect to January shell egg futures 
on January 10, 11, 12, and 15, 1962, but that he failed and re 
fused to file a report on January 10, and filed false reports on 
January 11, 12, and 15, all in violation of the sections of the act 
and of the regulations cited above. 


Section 4a of the Commodity Exchange Act (7 U.S.C. § 6a) 
empowers the Commodity Exchange Commission to “fix such 
limits on the amount of trading under contracts of sale of ... 
[a] commodity for future delivery on or subject to the rules of 
any contract market which may be done by any person as the 
Commission finds is necessary to diminish, eliminate, or prevent” 
burdens on interstate commerce caused by excessive speculatior:. 
Pursuant to this section, a limit on the maximum net long or net 
short speculative position which any person may hold or control 
in the January shell egg future on or subject to the rules of any 
one contract market was established as 50 carlots (17 CFR 
§ 150.5). Likewise, a limit on the maximum speculative pur- 
chases and on the maximum speculative sales any person may 
make in the January shell future on or subject to the rules of 
any one contract market during any one business day was estab- 
lished as 50 carlots (17 CFR § 150.5). Findings of Fact 5 and 6 
establish that respondent held a speculative net long position in 
January 1962 shell egg futures on the Chicago Mercantile Ex- 
change in excess of said 50 carlot position limitation on each day 
during the period of January 11 through January 15, 1962, and 
made speculative sales of January shell egg futures on January 
15, 1962, in excess of the 50 carlot daily trading limit, all in vio- 
lation of § 4a of the act and § 150.5 of the regulations issued by 
the Commodity Exchange Commission. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanction is adequate and that the prompt entry, without 
further proceedings, of the order to which the respondent has 
consented will constitute a satisfactory disposition of this case as 
against the respondent, serve the public interest, and effectuate 
the purposes of the Act. The complainant, therefore, recom- 
mends that the stipulation and waiver submitted by the respond- 
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ent be accepted and that the proposed order be issued. It is so 
concluded. 
ORDER 


Effective March 15, 1963, all contract markets shall refuse all 
trading privileges to the respondent, Jay H. Schmidt, for a per- 
iod of 15 days, such refusal to apply to all trading done and all 
positions held by the respondent directly or indirectly. 


A copy of this decision and order shall be served on the re- 
spondent and on each contract market. 


(No. 8185) 


In re KHALIL HADDAD. CEA Docket No. 110. Decided February 
20, 1963. 


Suspension of Registration—Denial of Trading 
Privileges—Default Order 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the allegations of the complaint. Respondent’s registration as 
a floor broker is suspended for six months and all contract markets are 
ordered to refuse all trading privileges to respondent for six months. 


Mr. Earl L. Saunders, for Commodity Exchange Authority. Mr. Jack W. 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter I), instituted by a complaint filed November 23, 
1962, by an Assistant Secretary of Agriculture. The respondent, 
a member of the Chicago Mercantile Exchange and a registered 
floor broker under the act, is charged with attempting to cheat 
and defraud and cheating and defrauding persons in or in con- 
nection with the making of contracts of sale of a commodity for 
future delivery in violation of section 4b(A) of the act (7 U.S.C. 
6b(A)). A copy of the complaint and a copy of the rules of prac- 
tice were served upon respondent November 26, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
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days after such service and that failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respond- 
ent has not filed an answer. The matter was referred to Jack W. 
Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a re 
port without further investigation or hearing pursuant to section 
0.9(c) of the rules of practice (17 CFR 0.9(c)). On January 16, 
1963, the hearing examiner or referee filed a report containing 
proposed findings of fact and conclusions and recommending that 
respondent’s registration as a floor broker under the act be sus- 
pended for a period of six months and that all contract markets 
be ordered to deny all trading privileges to respondent for a 
period of six months. No exceptions to the hearing examiner’s 
report were filed. 


FINDINGS OF FACT 


1. Respondent, Khalil Haddad, an individual whose place of 
business is 228 North La Salle Street, Chicago, Illinois, is now 
and was at all times material herein a floor broker registered 
under the act. The respondent was at all times material herein 
a member of the Chicago Merchantile Exchange, and an agent 
or employee of a firm which is now, and was at all times ma- 
terial herein, a futures commission merchant registered under 
the act and a clearing member of the Chicago Mercantile Ex- 
change. 


2. The Chicago Mercantile Exchange is now and was at all 
times material herein a board of trade duly designated as a con- 
tract market under the act. 


8. At all times material herein, respondent was authorized to 
solicit or accept commodity futures orders for and in the name 
of his employer, and was engaged in executing orders on the 
Chicago Mercantile Exchange on behalf of such employer and its 
customers. Respondent also performed clerical duties in connec- 
tion with the maintenance of records for his employer pertaining 
to commodity futures transactions on the Chicago Mercantile 
Exchange and on other contract markets. In addition to respond- 
ents duties for his employer, respondent traded in commodity fu- 
tures in his personal account which was carried with the custom- 
ers’ accounts of his employer. 


4. The futures transactions referred to herein relate to the 
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January 1962 frozen whole egg future and the September 1962 
shell egg future on the Chicago Mercantile Exchange. Such fu- 
ture contracts could have been used for (a) hedging transactions 
in interstate commerce in eggs or the products or byproducts 
thereof, (b) determining the price basis of transactions in inter- 
state commerce in eggs, and (c) delivering eggs sold, shipped, 
or received in interstate commerce for the fulfillment of such 
futures contracts. 


5. On December 4, 1961, respondent caused two contracts of 
January 1962 frozen whole egg futures to be sold on the Chicago 
Mercantile Exchange and cleared by respondent’s employer in its 
customers’ account, but, in accordance with respondent’s instruc- 
tions to the bookkeeper of respondent’s employer who recorded 
such transactions, the transactions were not allocated to any 
specific account. 


6. On December 20, 1961, respondent sold two contracts of 
January 1962 frozen whole egg futures and caused two additional 
contracts of January 1962 frozen whole egg futures and one con- 
tract of September 1962 shell egg futures to be sold on the Chi- 
cago Mercantile Exchange. Respondent caused all such contracts 
to be cleared by his employer in its customers’ account, but, in 
accordance with respondent’s instructions to the bookkeeper of 
respondent’s employer who recorded such transactions, the trans- 
actions were not allocated to any specific account. 


7. On Thursday, January 11, 1962, an accountant from the 
Chicago office of the Commodity Exchange Authority visited the 
offices of respondent’s employer to audit records of the firm. The 
bookkeeper referred to in Findings of Fact 5 and 6 above there- 
upon asked respondent to give him the names of the persons for 
whom the sales referred to in Findings of Fact 5 and 6 above 
were made. Respondent instructed the bookkeeper to allocate the 
transactions to the accounts of six persons whose accounts with 
respondent’s employer were handled by respondent. Pursuant to 
these instructions, the bookkeeper recorded the transactions in 
such accounts. The persons in whose accounts the contracts were 
placed had not authorized such transactions and had no knowl- 
edge of such transactions or of the bookkeeping entries made 
with respect to such transactions. At the time respondent gave 
the bookkeeper the instructions to place the transactions in the 
specified accounts, substantial losses had accrued with respect to 
each of the transactions. 
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8. The bookkeeper referred to in Findings of Fact 5 through 7 
above insisted that the matters referred to in such findings be 
brought to the attention of the office manager of respondent’s 
employer, and at a meeting held after the close of the market 
January 11, 1962, the office manager ordered that the transac- 
tions be liquidated on the following day. 


9. Pursuant to the instructions of the office manager of re- 
spondent’s employer, the futures transactions referred to in 
Findings of Fact 5 through 7 were liquidated January 12, 1962, 
at substantial losses. The liquidating transactions and losses were 
entered in the ledger accounts of the persons referred to in Find- 
ing of Fact 7 above in whose accounts the initial transactions 
had been placed. However, no statements were sent to such per- 
sons notifying them of such losses. 


10. On Sunday, January 14, 1962, all the facts relating to the 
foregoing matters were brought to the attention of the president 
of respondent’s employer, and the president of the firm deter- 
mined that the futures transactions should be removed from the 
customers’ accounts and that the losses should be charged to re- 
spondent’s personal account. Pursuant to such determination, 
bookkeeping entries were made removing the transactions and 
losses from the customers’ accounts and placing the transactions 
and losses in respondent’s account. 


CONCLUSIONS 


Respondent has not answered the complaint. Under the rules 
of practice, his failure to do so constitutes an admission of all 
the material allegations therein and such allegations have been 
adopted as the Findings of Fact of this Decision and Order. By 
reason of the facts set forth therein, respondent willfully violated 
section 4b(A) of the act (7 U.S.C. 6b(A)). In view of the 
flagrant nature of the violation, it is concluded that respondent 
should be denied all trading privileges on contract markets for 
a period of six months and that the registration of respondent 
as a floor broker under the act should be suspended for the same 
period, as recommended by complainant. 


ORDER 


Effective March 18, 1963, the registration of the respondent, 
Khalil Haddad, as a floor broker under the Commodity Exchange 
Act is suspended for a period of six months, and all contract 
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markets shall refuse all trading privileges to the respondent for 
a period of six months, such refusal ‘to apply to all trading done 
and positions held by the respondent, directly or indirectly. 

A copy hereof shall be served upon the respondent and upon 
each contract market. 


(No. 8186) 


In re EMIL VOJTEK. CEA Docket No. 99. Decided February 20, 
1963. 


Hearing Reopened 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING HEARING 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), the respondent filed exceptions to the hearing 
examiner’s report and also filed a motion to reopen the hearing 
to adduce additional evidence. The complainant does not object 
to the granting of the motion. Accordingly, the motion is granted 
and the matter is remanded to the hearing examiner for appro- 


priate action. 


(No. 8187) 


In re DANIEL J. SHELLEY, JOHN M. ROWLEY, AND SAM H. LaA- 
MANTIA. CEA Docket No. 96. Decided February 21, 1963. 


Stay Order 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), complainant and also respondent Rowley have 
filed petitions for reconsideration of the decision and order en- 
tered January 30, 1963 (22 A.D. 8). Respondents Shelley 
and LaMantia have not filed petitions for reconsideration and 
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have indicated a desire to have the sanctions against them go into 
effect as prescribed by the order of January 30, 1963. Complain- 
ant has not requested a stay of sanctions pending action upon 
the complainant’s petition for reconsideration, but respondent 
Rowley has asked for a stay of the sanction against him. 


Accordingly, the order as to respondent Rowley is stayed pend- 
ing further order in the proceeding but the order as to respond- 
ents Shelley and LaMantia shall become effective as ordered on 
January 30, 1963, namely, on March 1, 1963. 


(No. 8188) 


In re CLIFFORD CLARK, d/b/a MORRILTON LIVESTOCK AUCTION. 
P&S Docket No. 2797. Decided February 1, 1963. 


Bonding Requirements—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in market agency 
or dealer activities without filing and maintaining the required bond. 


Mr. George A. Robertson, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed November 9, 1962, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture, charging 
respondent with operating as a market agency without maintain- 
ing sufficient bond coverage to secure the performance of obliga- 
tions incurred by him in connection with his market agency 
operations. Because of respondent’s failure to file a timely an- 
swer in accordance with section 202.9 of the rules of practice, 
the hearing examiner filed a report on January 22, 1963, recom- 
mending that respondent be found to have violated the act and 
regulations as charged, requiring respondent to cease and desist 
from such violation, and suspending respondent’s registration for 
a period of 20 days and thereafter until he complies with the 
bonding requirements of the act and the regulations. On the same 
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date that the hearing examiner filed his report, the respondent 
filed an answer in which he admits the jurisdictional allegations 
of the complaint, neither admits nor denies the remaining allega- 
tions and consents to the issuance of a specified cease and desist 
order. Complainant filed a recommendation stating that subse- 
quent to the issuance of the complaint, respondent filed an appro- 
priate bond and is now in compliance with the bonding require- 
ments of the act and regulations and recommending the issuance 
of the order consented to by respondent. 


FINDINGS OF FACT 


1. Respondent, who business address is Morrilton, Arkansas, 
is registered with the Secretary of Agriculture as a market 
agency and dealer under the act, and at all times material herein 
was so registered. 


2. Respondent, during the period from on or about May 16, 
1962, to the date of the execution of the complaint, in connection 
with his market agency operations under the act, failed and neg- 
lected to furnish and maintain a reasonable bond or its equivalent 
to secure the performance of obligations incurred by him, in that 
the bond furnished and maintained by respondent was in the 
amount of $15,000, whereas, because the volume of his livestock 
transactions during the year 1961, and the resulting obligations 
incurred thereby by respondent, such bond should have been in the 
amount of $47,000. Respondent was notified by the Packers and 
Stockyards Division on May 16, 1962, that it would be necessary 
for him to increase the amount of his bond to $47,000, but re- 
spondent refused to do so until after the issuance of the com- 


plaint. 
CONCLUSIONS 


The facts set forth in the Findings of Fact constitute viola- 
tions of section 312(a) of the act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). In- 
asmuch as respondent has consented to tthe issuance of the order 
set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from buying or selling live- 
stock in commerce as a market agency or dealer, within the 
meaning of the act, without filing and maintaining reasonable 
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bonds or their equivalents as required by the act and the regula- 
tions promulgated thereunder. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8189) 


In re BROWN-ALSBROOKS STOCKYARDS, INC. P&S Docket No. 
2853. Decided February 5, 1963. 


Violations of Act—Cease and Desist— 
Consent Order 


Respondent eonsented to the issuance of an order requiring it to cease and 
desist from engaging in the complained of practices. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. The respondent, a registered market agency under the act, 
is charged with operating as a market agency and dealer while 
its current liabilities exceeded its current assets, and with certain 
other violations of the act. The respondent has filed an answer 
in which (1) it admits the jurisdictional allegations of the com- 
plaint and neither admits nor denies the remaining allegations; 
(2) it states that for the purposes of this proceeding and for 
such purposes only, the order in this proceeding may contain 
findings of fact and conclusions based upon the allegations of the 
complaint as the findings of fact and conclusions of the Secre- 
tary of Agriculture; (3) it waives oral hearing and the report 
of the hearing examiner; and (4) it consents to the issuance of 
the order set forth below. Complainant has filed a recommenda- 
tion stating that it is satisfied from an investigation of the re- 
spondent’s present financial condition that the respondent’s cur- 
rent liabilities no longer exceed its current assets and the re- 
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spondent is now solvent, and recommending that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. The respondent, Brown-Alsbrooks Stockyards, Inc., is a 
corporation whose address is 5100 Airline Highway, Baton 
Rouge, Louisiana. The respondent is registered with the Secre- 
tary of Agriculture as a market agency under the act, and at all 
times mentioned herein was so registered. 


2. The respondent owns and operates and at all times ma- 
terial herein owned and operated the Brown-Alsbrooks Stock- 
yards, Inc. stockyard, Baton Rouge, Louisiana, and the Brown- 
Alsbrooks Stockyards, Inc. stockyard, Opelousas, Louisiana, here- 
inafter called the stockyards, both of which were at all times 
mentioned herein and now are posted stockyards subject to the 
provisions of the act. 


3. The respondent, during the period April through Septem- 
ber 1962, engaged in business as a market agency and dealer in 
commerce at the stockyards while its current liabilities exceeded 
its current assets. The respondent’s current liabilities exceeded 
its current assets by approximately $60,000 on April 30, 1962, 
$105,000 on August 31, 1962, and $101,000 on September 30, 
1962. 


4. The respondent used funds received as proceeds from the 
sale of livestock consigned to it for sale on a commission basis 
at the stockyards for purposes of its own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers, thereby endangering or impair- 
ing the faithful and prompt accounting therefor and payment 
of the portions thereof due the owners or consignors of livestock. 
On September 30, 1962, the respondent had a shortage in 
shippers’ proceeds in the approximate amount of $4,000. 


5. The respondent, during the period April through Septem- 
ber 1962, engaged in business as a dealer in commerce at the 
stockyards without being registered with the Secretary of Agri- 
culture as a dealer under the act and without furnishing a bond 
to cover such dealer operations. 


CONCLUSIONS 
By reason of the facts set forth in the Findings of Fact, it is 
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concluded that the respondent has violated section 303, 304, 307 
and 312 of the act (7 U.S.C. 203, 205, 209, 213), and sections 
201.10, 201.29, 201.30, 201.40 and 201.41 of the regulations there- 
under (9 CFR 201.10, 201.29, 201.30, 201.40, 201.41). 


The respondent has consented to the issuance of an order and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a market agency or dealer under the act while its cur- 
rent liabilities exceed its current assets; (2) making such use of 
funds received as proceeds from the sale of livestock handled on 
a commission basis as would in any manner endanger or impair 
the prompt and faithful accounting therefor and payment of such 
funds to the person entitled thereto; and (8) engaging in busi- 
ness as a dealer under the act without being registered and 
bonded as required by the act and the regulations issued there- 
under. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis in a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds,” or by a similar identifying designation, and shall not 
withdraw funds therefrom for any purposes except those for 
which shippers’ proceeds may be properly used as set forth in 
section 201.42 of the regulations under the act (9 CFR 201.42). 


This order shall become effective on the sixth day after its 
service upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8190) 


GRENADA LIVESTOCK EXCHANGE v. HARVEY A. SCHONEWEIS, 
d/b/a TALLULA CATTLE COMPANY, AND IRVIN C. WOODRUM. 
P&S Docket No. 2637. Decided February 5, 1963. 


Petition for Reconsideration—Dismissal 


We have reconsidered the order of October 4, 1962, and see no reason for 
setting aside any part of that order. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR REHEARING AND REARGUMENT 
AND ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on October 4, 1962 (21 A.D. 1105), requiring respondents 
to pay complainant, as reparation, the sum of $15,569.42, with 
interest thereon at the rate of 5% per annum from August 1, 
1961, until paid. The order was based on the conclusion that 
respondent Schoneweis was joinitly and severally liable for the 
purchase price of two shipments of calves purchased on a dealer 
basis by respondent Woodrum under circumstances that would 
estop respondent Schoneweis from denying an apparent partner- 
ship between respondents. Copies of the order were served upon 
the parties. Respondent Schoneweis filed a petition for rehearing, 
reargument and reconsideration and complainant filed an answer 
thereto. 


Respondent Schoneweis requests that the case be reheard and 
reargued so that he may have the opportunilty to present more 
fully his contentions of what the record shows and his conten- 
tions regarding alleged erroneous finding of fact and conclusions 
and lack of evidence to support the conclusions of the Order. 
Prior to the issuance of the decision and order in this case, a 
hearing was held and all parties were afforded an opportunity 
to present evidence and arguments in support of their respective 
positions. To permit the rehearing of a proceeding for the sub- 
mission of evidence which could have been submitted at the orig- 
inal hearing, would eliminate the essential element of finality. 
Venezia Bros. Vv. A. G. Shore Co., 17 A.D. 164 (1958). It does 
not appear that respondent Schoneweis is seeking to introduce 
newly discovered evidence or evidence which was otherwise un- 
available at the original hearing. No reason is given why the 
arguments he would now advance could not have been developed 
earlier in this proceeding or could not be fully set forth in his 
petition for reconsideration. Accordingly, respondent Schoneweis’ 
request that the case be reheard and reargued is denied. 


Respondent Schoneweis denies that he was a partner of Wood- 
rum with respect to the dealer transaction here involved. As 
pointed out in the decision, the record sustains a conclusion that 
at the time of reliance by complainanit, a prudent person would 
believe that Schoneweis was a partner with Woodrum in the 
latter’s dealer transactions. No finding was made that in fact the 
respondents were partners. The decision held only that Schone- 
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weis was negligent in his conduct so that third parties were rea- 
sonably led to believe that the respondents were partners in 
dealer transactions. 


Respondent Schoneweis’ main contention appears to be that 
although the respondents may have been partners in the busi- 
ness of a market agency under the name Tallula Cattle Company, 
there was no such evidence with respect to the business of a 
dealer. However, the evidence in tthis case indicated that com- 
plainant had many dealer transactions with Woodrum and in a 
great many instances over a long period of time, livestock was 
paid for by a check signed by Schoneweis or a draft drawn on 
the Tallula Cattle Company, honored by Schoneweis. Schoneweis 
argues that when the checks were signed by him, it was done so 
in compliance with regulations under the Packers and Stockyards 
Act. He contends that the livestock was sold at auction for Wood- 
rum’s account and that Schoneweis, knowing that Woodrum had 
failed to pay for the livestock, sent the proceeds to the person 
entitled thereto. However, no such explanation was given com- 
plainant. Regardless of the facts that the Tallula Cattle Company 
was not engaged in dealer transactions, and that the drafts and 
checks may have been loans from Schoneweis to Woodrum, or 
payment tto the true owner, all the evidence points to the fact 
that the company appeared to be engaged in dealer transactions, 
and complainant relied upon these appearances to its detriment. 


Moreover, respondent Schoneweis, in response to an inquiry 
from complainant, sent complainant a letter stating that re- 
spondents were the sole owners of Tallula Cattle Company. Re- 
spondent Schoneweis argues that this only informs complainant 
of the ownership of the auction market and not the dealer busi- 
ness engaged in by Woodrum. However, in context with the cir- 
cumstances surrounding the sending of the letter, it is clear that 
complainant was interested in the credit of Tallula Cattle Com- 
pany as a dealer, which credit complainant investigated through 
many sources including respondents’ bank. It is undisputed that 
complainant was selling livestock on a dealer basis and therefore 
would not be interested in the credit rating of a business which 
only sold livestock on a commission basis. Complainant was not 
consigning his livestock to respondents and therefore complain- 
ant had no reason to check the credit of the auction market. Re- 
spondent Schoneweis certainly must have known that his letter to 
complainant would give the latter the impression that both re- 
spondents would stand behind the dealer purchases by Woodrum 
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and complainant certainly acted prudently in relying on such 
impression. 


The petition also renews arguments made during the hearing 
and on brief, which arguments were thoroughly considered in 
the decision and order and will not be discussed herein. 


In view of the foregoing we see no reason for setting aside 
any part of the decision and order of October 4, 1962. Accord- 
ingly, the order of October 22, 1962, staying the order of October 
4, 1962, is vacated. 


Respondents shall comply with the order of October 4, 1962, 
within 30 days from the date hereof. 


Copies hereof shall be served upon the parties. 


(No. 8191) 


WILLIAM SOUDERS v. HARVEY A. SCHONEWEIS, d/b/a TALLULA 
CATTLE COMPANY, AND IRVIN C. WOODRUM. P&S Docket No. 
2636. Decided February 5, 1963. 


Petition for Reconsideration—Dismissal 


We have reconsidered the order of October 4, 1962, and see no reason for 
setting aside any part of that order. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND REARGUMENT 
AND ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on October 4, 1962 (21 A.D. 1111), requiring respondents 
to pay complainant, as reparation, the sum of $8,689.77, with 
interest thereon at the rate of 5% per annum from August 1, 
1961, until paid. The order was based on the conclusion that re- 
spondent Schoneweis was jointly and severally liable for the bal- 
ance of the purchase price of cattle purchased on a dealer basis 
by respondent Woodrum under circumstances that would estop 
respondent Schoneweis from denying an apparent partnership 
between respondents. Copies of the order were served upon the 
parties. Respondent Schoneweis filed a petition for rehearing, 
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reargument and reconsideration and complainant filed an answer 
thereto. 


Respondent Schoneweis requests that the case be reheard and 
reargued so that he may have the opportunity to present more 
fully his contentions of what the record shows and his conten- 
tions regarding alleged erroneous findings of fact and conclusions 
and lack of evidence to support the conclusions of the Order. 
Prior to the issuance of the decision and order in this case, a 
hearing was held and all parties were afforded an opportunity 
to present evidence and arguments in support of their respective 
positions. To permit the rehearing of a proceeding for the sub- 
mission of evidence which could have been submitted at the origi- 
nal hearing, would eliminate the essential element of finality. 
Venezia Bros, v. A. G. Shore Co., 17 A.D. 164 (1958). It does 
not appear that respondent Schoneweis is seeking to introduce 
newly discovered evidence or evidence which was otherwise un- 
available at the original hearing. No reason is given why the 
arguments he would now advance could not have been developed 
earlier in this proceeding or could not be fully set forth in his 
petition for reconsideration. Accordingly, respondent Schoneweis’ 
request that the case be reheard and reargued is denied. 


The evidence as to the nature of the transaction was carefully 
weighed and considered prior to our decision and order of Octo- 
ber 4, 1962. As pointed out in the decision the record sustains a 
conclusion that at the time of reliance by complainant, a prudent 
person would believe that Schoneweis was a partner with Wood- 
rum in the latter’s dealer transactions. No finding was made that 
in fact the respondents were partners. The decision held only 
that Schoneweis was negligent in his conduct so that third par- 
ties were reasonably led to believe that the respondents were 
partners in dealer transactions. 


a nese Schoneweis’s main contention appears to be that 
although the respondents may have been partners in the business 
of a market agency under the name Tallula Cattle Company, 
there was no such evidence with respect to the business of a 
dealer, However, the evidence in this case indicated that complain- 
ant had many dealer transactions with Woodrum and in a great 
many instances over a long period of time, livestock was paid 
for by a personal check signed by Schoneweis or a draft drawn 
on the Tallula Cattle Company, honored by Schoneweis. Regard- 
less of the facts that the Tallula Cattle Company was not en- 
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gaged in dealer transactions, and the checks and drafts may 
have been loans from Schoneweis to Woodrum, all the evidence 
points to the fact that the company appeared tto be engaged in 
dealer transactions, and complainant relied upon these appear- 
ances to his detriment. 

The petition also renews arguments made during the hearing 
and on brief, which arguments were thoroughly considered in the 
decision and order and will not be discussed herein. 


In view of the foregoing we see no reason for setting aside 
any part of the decision and order of October 4, 1962. Accord- 
ingly, the order of October 22, 1962, staying the order of Octo- 
ber 4, 1962, is vacated. 


Respondents shall comply with the order of October 4, 1962, 
within 30 days from the date hereof. 


Copies hereof shall be served upon the parties. 


(No. 8192) 


In re J. T. REAVES, JR. P&S Docket No. 2793. Decided February 
7, 1963. 


Suspension Terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued January 7, 1963, suspending respond- 
ent as a registrant under the act until respondent complied with 
the bonding requirements of the act and ‘the regulations issued 
thereunder. On February 6, 1963, complainant recommended that 
a supplemental order be issued terminating the suspension of 
respondent as a registrant under the act as respondent has fur- 
nished a bond equivalent which meets the requirements of the 
act and the regulations issued thereunder. 


Accordingly, the suspension of respondent as a registrant 
under the act in the order of January 7, 1963, is hereby termin- 
ated. 


Copies hereof shall be served upon the parties. 
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(No. 8193) 


In re JAMES L. HANNA. P&S Docket No. 2814. Decided February 
8, 1963. 


Registration and Bonding Provisions—Cease and 
Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in dealer or market 
agency operations without being registered and bonded as required by 
the act. 

Mr. Garrett N. Wyss, for complainant. Mr. L. F. Sanders, of Canton, Texas, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on November 28, 1962, by the Acting Director, Pack- 
ers and Stockyards Division, Agricultural Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the act and the regulations promulgated there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. 


Respondent filed an answer on January 9, 1963, in which he 
admits the jurisdictional allegations of the complaint, admits he 
was informed of the bonding and registration requirements of 
the act and the regulations, neither admits nor denies the re- 
maining allegations, waives oral hearing and the report of the 
hearing examiner, and consents to the issuance of a specified 
order, with findings and conclusions for the purpose of this pro- 
ceeding only, based on all allegations contained in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. The Athens Commission Company stockyard, Athens, 
Texas, and the Cherokee Livestock Commission Company stock- 
yard, Jacksonville, Texas, hereinafter called tthe stockyards, are 
now, and were at all times mentioned herein, posted stockyards 
subject to the provisions of the act. 


ate 
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2. Respondent is an individual whose mailing address is Post 
Office Box 466, Kemp, Texas. Respondent is registered with the 
Secretary of Agriculture as a dealer to buy livestock for slaugh- 
ter purposes only, and at all times mentioned herein was so regis- 
tered, 


3. During the period May 5, 1962, to the date of the execu- 
tion of the complaint, respondent, at the stockyards, engaged in 
the business of purchasing livestock in commerce on a commis- 
sion basis as a market agency without being registered with the 
Secretary of Agriculture to so transact business, and without 
filing and maintaining a reasonable bond or its equivalent. 


4. Respondent was notified, in writing, on or about July 17, 
1962, August 15, 1962, and September 15, 1962, of the bonding 
and registration requirements of the act and the regulations. 


CONCLUSIONS 


The facts as set forth in Finding of Fact 3 constitute violations 
of sections 303 and 312 of the act (7 U.S.C. 203 and 213) and 
sections 201.10 and 201.29 of the regulations (9 CFR 201.10 and 
201.29). Inasmuch as respondent has consented to the issuance 
of the order set forth below and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a livestock 
market agency or dealer in commerce without being registered 
and bonded as required by the act, as amended and supplemented, 
and the regulations issued thereunder. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 8194) 


MILES CITY LIVESTOCK AUCTION COMPANY v. LUTHER JONES. 
P&S Docket No. 2706. Decided February 11, 1963. 


Warranty—Purchase Price—Reparation 


There were no express warranties made by complainant as to the condition 
of the animal and, since the animal died after title had passed to re- 
spondent, respondent is liable to complainant for the purchase price. 


Mr. Bruce M. Brown, of Miles City, Montana, for complainant. Mr. Baxter 


Larson, of Wolf Point, Montana, for respondent. Mr. Morris C. Hankins, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. In a complaint filed on 
December 19, 1961, complainant alleged that respondent, after 
purchasing a colt at complainant’s auction sale on October 28, 
1961, had stopped payment on tthe check given by him to com- 
plainant in purported payment for the animal, advising com- 
plainant that the colt had died. Complainant sought reparation 
in the sum of $350. 


A copy of the complaint and a copy of tthe investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served on respondent on February 13, 1962. On 
February 14, 1962, a copy of the investigative report was served 
on complainant. 


Respondent filed an answer in which he alleged that an express 
warranty by the owner of the colt that the animal had been ill 
but had recovered, was breached when the horse died of distem- 
per on October 31, 1961, and complainant being tthe agent of the 
owner of the horse, could not recover from respondent by reason 
of the breach of such warranty. A copy of the answer was served 
on complainant on March 13, 1962. 


On April 2, 1962, complainant requested an oral hearing. An 
oral hearing was held at Wolf Point, Montana, on June 25, 1962. 
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Morris C. Hankins, Office at the General Counsel, United States 
Department of Agriculture, was Presiding Officer. Complainant 
was represented by counsel, Bruce M. Brown, Miles City, Mon- 
tana. Williard Schnell, president of the Miles City Livestock Auc- 
tion Company, and Dr. Stanley H. Flora, testified for complain- 
ant. Respondent was also represented by counsel, Baxter Larson, 
Wolf Point, Montana. Respondent testified in his own behalf. Dr. 
Harry H. Hopson also testified for respondent. Both parties filed 
proposed findings of fact and conclusions of law, together with 
supporting briefs. 


FINDINGS OF FACT 


1. Complainant, Miles City Livestock Auction Company, Miles 
City, Montana, is a corporation registered with the Secretary of 
Agriculture as a market agency selling livestock in commerce on 
a commission basis. 


2. Respondent, Luther Jones, Wolf Point, Montana, is now, 
and at all times material herein was, a dealer buying and selling 
livestock in commerce for his own account, and has been so regis- 
tered with the Secretary of Agriculture since December 8, 1961. 


38. On October 28, 1961, respondent purchased a colt from 
complainant at the Miles City Livestock Auction Company, a 
posted stockyard under the act. Two signs reading, respectively, 
“You buy here on your own judgment” and “All guarantees are 
between the buyer & seller” were posted at the stockyard. Such 
signs reflected the general trade custom and respondent had knowl- 
edge of such trade custom. 

4. The animal had been consigned to complainant by Eddie 
Vaughn. At the time of the sale, Eddie Vaughn represented that 
the horses consigned by him to complainant for sale on tthat day 
had been ill, but had recovered. 

5. On the day of the sale, the horse appeared to be in good 
condition, but it showed signs of being ill the next day, and died 
on October 31, 1961, from distemper. 

6. Complainant paid Eddie Vaugh $350 for the colt, less the 
usual commision and deductions. The purchase price of $350 is 
now owed by respondent to complainant. 


7. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


Respondent purchased a colt at an auction sale conducted by 
complainant. The animal appeared to be in good condition on the 
day of the sale; however, it showed signs of being ill the follow- 
ing day and subsequently died. In this proceeding, complainant 
seeks to recover the agreed purchase price. 


Since the animal died after title had passed to respondent, he 
bore the risk of loss. See, Deardorff v. Rix and Nielsen, 3 A.D. 16 
(1944). Not only were no express warranties made by complain- 
ant with respect to the condition of the animal, but, in addition, 
there was an express disclaimer regarding implied warranties. 
Moreover, complainant puts its customers on notice that all guar- 
antees are between buyers and owners. Under such circum- 
stances, a buyer cannot avoid liability for the purchase price in 
an action brought by tthe market agency, on the basis of any 
representations or warranties which might have been made by 
the owner of the animal. Accordingly, it must be concluded that 
the purchase price should be paid by respondent to complainant. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainant as reparation the sum of $350 plus inter- 
est thereon at the rate of five per cent per annum from Novem- 
ber 1, 1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8195) 


In re RODERICK L. PERDUE, d/b/a PERDUE LIVESTOCK COMPANY. 
P&S Docket No. 2813. Decided February 11, 1963. 


Insolvency—Suspension of Registration—Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on November 27, 1962, by the Acting Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the act. 


Respondent filed an answer on January 17, 1963, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the 
issuance of a specified order, with findings and conclusions for 
the purpose of this proceeding only based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual doing business as Perdue Live- 
stock Company, whose address is Route No. 1, Lamar, Colorado. 
Respondent is registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account. 


2. Respondent is insolvent. As of July 12, 1962, respondent’s 
current liabilities exceeded his current assets by approximately 
$18,200. 


3. On October 10, 1961, the respondent purchased 853 head 
of sheep in commerce for his own account, and in purported pay- 
ment of the purchase price thereof issued two checks in the total 
amount of $10,779.83, which checks were returned by the bank 
upon which they were drawn because of insufficient funds in re- 
spondent’s account. Respondent has failed ito pay any part of the 
purchase price of such sheep. 


4. On May 11, 1962, the respondent purchased 3,151 head of 
sheep in commerce for his own account, and in purported pay- 
ment of the purchase price thereof, drew a draft on Harry Heath 
and Son in the amount of $34,406.05, which draft was not hon- 
ored by the drawee because the respondent was not authorized 
to so draft on Harry Heath and Son. Subsequently, the respond- 
ent paid $28,153.28 on account, leaving a balance of $6,252.77 
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due and owing by the respondent, no part of which has been 
paid. 


5. During the period from October 10, 1961, through July 12, 
1962, respondent failed to keep such accounts, records or memo- 
randa as fully and correctly disclosed all transactions involved 
in his business as a dealer under the Act, in that respondent 
failed to maintain accurate records of the number of livestock 
bought, sold or otherwise disposed of each business day, and the 
prices paid or received therefor as required by section 201.46 of 
the regulations (9 CFR 201.46). 


CONCLUSIONS 


By reason of ithe facts set forth in Finding of Fact 2, it is 
concluded that the respondent is insolvent within the meaning 
of the act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4, 
the respondent has wilfully violated section 312 of the act (7 
U.S.C. 213). 


By reason of the facts set forth in Finding of Fact 5, the 
respondent has wilfully violated section 401 of the act (7 U.S.C. 
221) and section 201.46 of the regulations (9 CFR 201.46). 


The complainant has recommended that the order consented to 
by the respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay the 
full purchase price of livestock purchased in commerce, (2) issu- 
ing checks in payment of livestock purchased in commerce with- 
out having and maintaining sufficient funds on deposit to pay 
such checks, and (3) drawing drafts in payment of livestock 
purchased in commerce without having authorization from the 
drawee to so draft. 


Respondent shall keep accounts, records and memoranda which 
will fully and correctly disclose all transactions involved in his 
business under the act, including records of the number of live- 
stock bought, sold or otherwise disposed of each business day 
and the prices paid or received therefor. 


Respondent is suspended as a registrant under the act for 30 
days and thereafter until such time as he demonstrates that he 
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is no longer insolvent. At the request of respondent, when he 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies shall be served upon the par- 
ties. 


(No. 8196) 


In re CHARLES JOHNSON. P&S Docket No. 2835. Decided Feb- 
ruary 14, 1963. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act until he demonstrates 
that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 e¢ seq.), here- 
inafter referred to as the act, instituted by a complaint filed by 
the Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service. Respondent, a registered dealer under the act, is 
charged with being insolvent within the meaning of the act (7 
U.S.C. 204). Respondent has filed an answer in which he admits 
the allegations set forth in the complaint, waives oral hearing 
and the report of the hearing examiner, and consents to the issu- 
ance of an order suspending respondent as a registrant under 
the act until he demonstrates that he is no longer insolvent. Com- 
plainant has recommended that the order to which respondent 
has consented be entered but that such order be held in abeyance 
because (1) respondent is not now engaged in business as a 
dealer, and (2) respondent is employed by a registrant under the 
act and respondent is paying his debts out of the proceeds of 
such employment which would have to cease under the regula- 
tions (9 CFR 201.81) if respondent were effectively suspended 
as a registrant under the act. 
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FINDINGS OF FACT 


1. Respondent, Charles Johnson, is an individual whose 
address is 329 Chestnut Street, Oxford, Ohio. Respondent is reg- 
istered with the Secretary of Agriculture as a dealer under the 
act, and at all times material herein was so registered. 


2. Respondent is insolvent. Respondent’s current liabilities 
exceed his current assets and he is unable to pay his current 
liabilities as they become due in the usual course of business. 


CONCLUSIONS 

By reason of the facts set out above, it is concluded that the 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 

The order consented to by the respondent will be entered, and, 
as recommended by complainant, such order will be held in abey- 
ance. 

ORDER 

Respondent is suspended as a registrant under the act until he 
demonstrates that he is no longer insolvent. However, this sus- 
pension shall be held in abeyance and not become effective as long 
as respondent does not engage in business as a market agency or 
dealer under the act. 


Copies hereof shall be served on the parties. 


(No. 8197) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, 
ILLINOIS. P&S Docket No. 402. Decided February 14, 1963. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including February 28, 1965. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. L. Alton Denslow, of Washington, D. C., for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on February 8, 1962 
(21 A.D. 115), as modified by an order issued on March 29, 1962 
(21 A.D. 272), authorizing assessment of the current temporary 
schedule of rates and charges to and including February 28, 1963, 
unless modified or extended by further order before the latter 
date. 


On February 6, 1963, a petition was filed on behalf of the 
respondents requesting that the current temporary schedule of 
rates and charges be extended to and including February 28, 
1965. 


Prior to the issuance of tthe orders of February 8 and March 
29, 1962, authorizing increases in the rates and charges, notices 
of the petitions therefor were published in the Federal Register, 
and, although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matters, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by tthe Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the petition is granted and the 
order of February 8, 1962, as modified by the order of March 29, 
1962, is continued in effect during the life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on March 1, 1963. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Ac- 
cordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on March 1, 1963, and remain 
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in effect to and including February 28, 1965, unless modified or 
extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8198) 


In re ST. JOSEPH STOCK YARDS COMPANY. P&S Docket No. 298. 
Decided February 14, 1963. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including May 1, 1965. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 


Marketing Service. Mr. Ashley Sellers, of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). An order issued 
on April 3, 1961 (20 A.D. 342), continued in effect to and includ- 
ing May 1, 1963, an order issued on May 12, 1959 (18 A.D. 458). 
The order of May 12, 1959, was modified by an order issued on 
February 6, 1962 (21 A.D. 109). Under such orders the respond- 
ent is authorized to assess the current temporary schedule of 
rates and charges. 


On January 4, 1963, a petition was filed on behalf of the re- 
spondent requesting authority to modify, as soon as possible, the 
current temporary schedule of rates and charges in certain re- 
spects, and requesting that the current schedule, as so modified, 
be continued in effect until modified by further order. Notice of 
the petition and its contents was published in the Federal Regis- 
ter on January 25, 1963 (28 F.R. 704), and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
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petition be granted, except that the order to be issued provide that 
it shall remain in effect to and including May 1, 1965, unless 
modified or extended by further order before that date. 


Since the parties are agreed with respect to the modifications 
in the rates and charges, the respondent is authorized to modify 
the current temporary schedule as requested in the petition filed 
on January 4, 1963, and ‘to assess such current schedule, as so 
modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including May 1, 
1965, unless modified or extended by further order before the 


latter date. 


Copies hereof shall be served upon the parties. 


(No. 8199) 


In re THOMAS SHIELDS, d/b/a LIVESTOCK TRUCKING COMPANY. 
P&S Docket No. 2825. Decided February 15, 1963. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. George A. Robertson, for complainant. Mr. W. Hensel Brown, of Lan- 
caster, Pennsylvania, for respondent. 


Decision of Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
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seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture, charging respondent with being insolvent within the mean- 
ing of the act (7 U.S.C. 204) and with violating section 312(a) 
the act (7 U.S.C. 213(a)). Respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions for the 
purposes of this proceeding only based on all allegations con- 
tained in the complaint. Complainant has recommended tthat the 
order consented to by the respondent be entered. 


FINDINGS OF FACT 


1. Respondent is registered with the Secretary of Agriculture 
as a dealer buying and selling livestock for his own account in 
commerce, and at all times material herein respondent was so 
registered. 


2. Respondent has failed to pay approximately $73,699.56 due 
and owing by respondent for livestock that the respondent pur- 
chased in commerce prior to May 31, 1962. 


3. Respondent, on or about May 7, 1962, purchased 40 steers 
in commerce for his own account and in purported payment of 
the purchase price thereof issued a check in the amount of 
$15,422 which was returned by tthe bank upon which it was 
drawn because of insufficient funds. 


4. Respondent is insolvent. As of May 31, 1962, respondent’s 
current liabilities exceeded his current assets by approximately 
$186,051.09. 

CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent is insolvent within the meaning of 
the act (7 U.S.C. 204) and has willfully violated section 312(a) 
of the act (7 U.S.C. 213(a)). Inasmuch as the respondent has 
consented to the issuance of the order set forth below, and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 
1. Respondent shall cease and desist from purchasing live- 
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stock in commerce for his own account and failing to pay the full 
purchase price of such livestock. 

2. Respondent shall cease and desist from issuing checks in 
payment for livestock purchased without having sufficient funds 
on deposit at the bank upon which said checks are drawn. 

8. Respondent’s registration under the act is suspended for 
a period of 30 days and thereafter until such time as respondent 
demonstrates that he is no longer in an insolvent financial condi- 
tion. At the request of respondent, when he demonstrates that he 
is no longer insolvent, a supplemental order will be issued term- 
inating this suspension. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8200) 


In re B. J. VANDEBERG. P&S Docket No. 2744. Decided February 
19, 1963. 


Failing to Pay for Livestock Purchased—Cease 
and Desist—Default Order 
Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the violations charged. 
Mr. Earl L. Saunders, for complainant. Mr. Benj. M. Holstein, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


On October 19, 1962, a hearing examiner’s report was issued 
in this disciplinary proceeding under the Packers and Stockyards 
Act, 1921, after respondent had admitted the facts alleged in the 
complaint by failing to file an answer thereto. A copy of the 
hearing examiner’s recommended decision and order was served 
upon respondent on December 5, 1962. The respondent did not 
file exceptions thereto. 


Accordingly, the hearing examiner’s recommended decision and 
order are adopted as the final decision and order herein and said 









































166 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 165 


order shall become effective on the sixth day after service of a 
copy of this order on respondent. 
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RECOMMENDED DECISION | tin 

PRELIMINARY STATEMENT \ é 

This is a disciplinary proceeding under the Packers and Stock- = 

yards Act, 1921, as amended (7 USC §§ 181 et seq.), hereinafter yan 

called the act. The complaint charges that the respondent, a regis- act 

tered dealer, tendered a worthless check in payment for certain 

cattle which he had purchased, that subsequently he paid only | 

part of the purchase price of such cattle, and that, on another he 

occasion, he failed to pay any part of the purchase price of cattle Li 

which he had purchased or any part of the deficit which re , Li 

mained after such cattle were subsequently resold for his account. { 

It is charged that the respondent thereby violated section 312 of ch 

the act (7 U.S.C. 213). . 

( 

The complaint was served upon the respondent in due course, | __ tt 

and he was informed in the usual manner that he could submit | a; 


ee 


an answer within twenty days and that failure to answer would 
be considered as an admission of the allegations. No answer has 
been received and the respondent is, therefore, in default (9 CFR of 
202.9(a)). Counsel for the complainant has filed a recommenda- 
tion that an order be entered directing the respondent to cease 
and desist from the practices in question. The matter was re- P 
ferred to Benj. M. Holstein, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a report } 
without further investigation or hearing, pursuant to section 
202.9(c) of the rules of practice (9 CFR 202.9(c)). In accord- 
ance with that section, the material allegations of the complaint 
have been adopted as the recommended findings of fact. 


In his recommendation, counsel for the complainant has called > 
attention to tthe fact that the references in paragraphs II and IV 
of the complaint, to the Billings Public Stockyards, Billings, 
Montana, are erroneous, and that the stockyard in question was } 
the Billings Livestock Commission Company stockyard, Billings, 
Montana. The recommended decision adopts the corrected refer- 
ence. The variance is not material and we do not consider that ; 
the respondent will be prejudiced by the correction. In any event, 
this document will be served upon him and he will have an oppor- 
tunity to file exceptions and request oral argument. 
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FINDINGS OF FACT 


1. B. J. VandeBerg, the respondent, is registered with the 
Secretary of Agriculture as a a dealer under the act, and at all 
times mentioned herein was so registered. 


2. The Bozeman Livestock Auction Company stockyard, Boze- 
man, Montana, and the Billings Livestock Commission Company 
stockyard, Billings, Montana, were at all times mentioned herein, 
and are now, posted stockyards subject to the provisions of the 


act. 


3. On March 2, 1962, the respondent purchased twenty-one 
head of cattle in commerce for his own account at the Bozeman 
Livestock Auction Company stockyard, and gave the Bozeman 
Livestock Auction Company his check in the amount of $3,402.99 
in purported payment of the purchase price of such cattle, which 
check was returned unpaid by the bank upon which it was drawn 
because of insufficient funds. Subsequently, respondent paid the 
Bozeman Livestock Auction Company $2,247.99 but failed to pay 
the balance of the purchase price in the amount of $1,155.00, and 
as of July 23, 1962, the said balance remained unpaid. 


4. On March 5, 1962, respondent purchased twenty-one head 
of cattle in commerce for his own account at the Billings Live- 
stock Commission Company stockyard, Billings, Montana, for a 
total purchase price of $3,234.64. Respondent failed to pay any 
part of such purchase price and the Billings Livestock Commis- 
sion Company resold the twenty-one head of cattle for $3,026.39, 
which was $208.25 less than the amount for which such cattle 
had been sold to the respondent. As of July 23, 1962, the re- 
spondent had paid no part of this difference. 


CONCLUSIONS 


The issuance of a check in payment for livestock purchased 
without sufficient funds on deposit to honor the check, and the 
failure to pay for livestock purchased, constitute unfair practices 
in violation of section 312 of the act. In re Charles L. Dale, 11 
A.D. 844. See also, In re Arthur Berger, 17 A.D. 442; In re 
Howard Webb, 14 A.D. 661. We adopt the complainant’s recom- 
mendation that the respondent be directed to cease and desist 
from such practices. 


ORDER 
The respondent, B. J. VandeBerg, shall cease and desist from 
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(1) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit to pay such checks, and (2) failing to pay for livestock 
purchased in commerce. 


This order shall become effective on the sixth day after serv- 
ice on the respondent. 


Copies of this order shall be served upon the parties. 


(No. 8201) 


In re JAMES VALENT. P&S Docket No. 2806. Decided February 
20, 1963. 


Bonding Provisions—Cease and Desist 
Consent Order 


Respondent is ordered to cease and desist from engagaing in dealer activities 
under the act without filing and maintaining the required bond. 


Miss Eva S. Reifenberg, for complainant. Mr. James J. Monighan, of Sala- 
manca, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred tto as the act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. The respondent is registered 
with the Secretary as a dealer under the act and is charged with 
violating the bonding requirements of the act and the regulations 
thereunder (9 CFR 201.1 et seq.). The respondent has filed an 
answer in which (1) he admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining alle- 
gations; (2) he states that for the purposes of this proceeding 
and for such purposes only, the order in this proceding may con- 
tain findmgs of fact and conclusions based upon the allegations 
of the complaint as the findings of fact and conclusions of the 
Secretary; (3) he waives oral hearing and the report of the 
hearing examiner; and (4) he consents to the issuance of an 
order requiring him to cease and desist from operating as a 
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dealer under the act without a reasonable bond or its equivalent. 
The complainant has filed a recommendation tto the effect that 
subsequent to the filing of the complaint respondent furnished a 
valid and sufficient bond equivalent but recommending the issu- 
ance of the cease and desist order consented to by respondent. 


FINDINGS OF FACT 


1. The Maplehurst Livestock Market, Hinsdale, New York, 
and the Kimball Stand Commission Sales, Jamestown, New York, 
hereinafter referred to as the stockyards, are now, and were at 
all times material herein, posted stockyards subject to the provi- 
sions of the act. 


2. Respondent, whose address is 1 Francher Avenue, Sala- 
manca, New York, is now, and was at all times material herein, 
engaged in the business of a dealer, within the meaning of the 
act, and registered with Secretary of Agriculture to buy and sell 
livestock in commerce for his own account. 


8. Respondent’s dealer bond was terminated on September 3, 
1961. Respondent, on August 30, 1961, was notified in writing of 
such termination date, and was informed that he would have to 
furnish a new bond if he continued to operate after September 
8, 1961, as a dealer buying and selling livestock in commerce for 
his own account. Respondent was further notified in writing on 
November 3, 1961, and November 27, 1961, that if he continued 
to operate as a dealer he would have to furnish the required 
bond. Notwithstanding said notices, respondent continued to en- 
gage in the business of buying and selling livestock at the stock- 
yards as a dealer without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated section 312 of the act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations thereunder (9 
CFR 201.29 and 201.30). 


Respondent has consented 'to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued. The order will be issued. 

ORDER 


Respondent shall cease and desist from engaging in the busi- 
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ness of buying and selling livestock in commerce as a dealer 
































within the meaning of the act without filing and maintaining a = 
reasonable bond or its equivalent as required by the act and the po 
regulations thereunder. 
: p : , ] 
This order shall become effective on the sixth day after service ; 
. ché 
hereof upon the respondent and copies shall be served upon the pe 
parties. 
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OWEN LOWREY v. SPENCER MARKETING CORPORATION AND BREN- | Pi: 
NAN LAND & CATTLE COMPANY, d/b/a J. P. BRENNAN. P&S th 
Docket No. 2735. Decided February 26, 1963. | Wi 
( re 
Failure to Sustain Burden of Proof—Dismissal or 
It is concluded that complainant failed to establish his claim and the com- 
plaint is dismissed. ec 
Mr. James L. McDonald, of Cherokee, Iowa, for complainant. Mr. Dewie J. 
Gaul, of Sioux City, Iowa, for respondents. Mr. Giles H. Penstone, Pre- | 
siding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT k 
This is a reparation proceeding under the Packers and Stock- t 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed May 9, 1962, com- 
plainant alleges that on February 8, 1962, he bought fourteen 
cows which were represented to be “pasture bred” and coming 
with their fifth and sixth calves; that the cows did not do well 

and that one died. Complainant further alleges that he then had | 
a veterinarian inspect them, and that some had only the roots of 
their teeth left and most had very short teeth. Complainant seeks f 
reparation for the full purchase price of the cows, $2,450, plus | 
the value of hay fed the cows, amounting to $248.50, the value 

of protein blocks, amounting to $75, and the cost of vaccinating 

the cows for lepto, $10.50, or a total sum of $2,784. 


A copy of the investigative report, prepared by the Packers ? 
and Stockyard Division of the Department and filed in the pro- 
ceeding pursuant to section 202.40 of the rules of practice (9 
CFR 202.40), was mailed to complainant by certified mail on 
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May 24, 1962. Copies of the investigative report and of the com- 
plaint were mailed to the respondents by certified mail on the 
same date. 


In their answer, respondents admit that the complainant pur- 
chased the fourteen cows but allege that the only representation 
made regarding the cows was that they were pasture bred, bangs 
tested, and clean, and that ten of the cows were local cows. Re- 
spondents further allege that the cows, at the time of sale, were 
healthy and in good flesh and had no difficulty in eating and that 
since February and March 1962 were very cold months, com- 
plainant’s difficulty may have resulted from his failure to feed 
the cows properly. Respondents deny that any misrepresentation 
was made at the time of the sale and expressly deny that any 
representation was made that the cows were any particular age 
or that they were coming with their fifth and sixth calves. 


Respondents further allege that the account sales delivered to 
complainant contained thereon the following statement: 


“The livestock described hereon has passed the official 
inspection of the Interstate Inspection Division of 
U.S.D.A. No other warranty, written or oral, is in- 
cluded. The entire contract between the parties is con- 
tained herein.” 


Respondents moved that the complaint be dismissed, which mo- 
tion was denied on August 1, 1962. 


An oral hearing was held at Sioux City, Iowa, on October 19, 
1962, before Giles H. Penstone, Office of the General Counsel, 
United States Department of Agriculture, as presiding officer. 
Complainant was represented by James L. McDonald, Attorney, 
Cherokee, Iowa, and respondents were represented by Dewie J. 
Gaul, Attorney, Sioux City, Iowa. Complainant testified in his 
own behalf and Richard Fitzgerald, Manager of the Spencer 
Marketing Corporation testified on behalf of the respondents. 
Respondents filed proposed findings of fact, conclusions, and or- 
der and brief in support thereof. 


FINDINGS OF FACT 


1. Complainant, Owen Lowrey, whose address is Sutherland, 
Iowa, is an individual engaged in farming. 


2. Respondent Spencer Marketing Corporation, Spencer, 
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Iowa, is a market agency and dealer, registered with the Secre- 
tary of Agriculture to sell livestock on a commission basis and 
to buy and sell livestock in support of the market at the Spencer 
Marketing Corporation stockyard, a posted stockyard subject to 
the provisions of the act, hereinafter referred to as the stockyard. 
Respondent Spencer Marketing Corporation owns and operates 
the stockyard. 


3. Respondent Brennan Land & Cattle Company, a corpora- 
tion doing business as J. P. Brennan, 104 Livestock Exchange 
Building, Sioux City, Iowa, is a dealer, registered with the Sec- 
retary of Agriculture to buy and sell livestock in commerce for 
its own account. 


4. On February 28, 1962, complainant purchased from re- 
spondent Spencer Marketing Corporation, at the stockyard, four- 
teen cows at a price of $175 per head. The cows were owned by 
respondent Brennan Land & Cattle Company, and respondent 
Spencer Marketing Corporation was acting as agent for respond- 
ent Brennan Land & Cattle Company in connection with the sale 
transaction. 


5. The cows were represented by respondent Spencer Market- 
ing Corporation as good local cows that “would be all right for 
stock,” as “pasture bred,” and, also, “as coming with their fifth 
or sixth calves.”’ The term “pasture bred” means that the animals 
were in the same pasture with a bull, and it does not signify 
that the cows were necessarily pregnant. The term “coming with 
their fifth or sixth calves” were understood by the parties as 
indicating only that the cows were between eight and nine years 
of age. Four of the cows were, in fact, not “local” cows. 


6. Complainant relied upon the representations made by the 
respondent Spencer Marketing Corporation at the time he pur- 
chased the cows. Shortly after the purchase of the cows by com- 
plainant, one of the cows died and the others did not “do well.” 
Only two of the remaining thirteen cows had calves, and com- 
plainant sold the other eleven for slaughter in June of 1962 at 
a price of approximately $130 per head. The cause of death of 
the one cow which died was not established, nor was the reason 
for the failure of other cows to “do well” established. 


7. The complaint was filed within ninety days after the 
accrual of the alleged cause of action. 
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CONCLUSIONS 


On February 28, 1962, the complainant in this proceeding 
bought 14 cows for $175 a head, at an auction sale conducted 
by respondent Spencer Marketing Corporation. Approximately 
three weeks later, one of the animals died. None of the surviving 
cows gained weight, even though complainant fed them hay and 
protein blocks. Thereafter, in June 1962, eleven of such cows 
were sold by complainant for approximately $130 a head. 


At the time of the sale, the cows were represented as good 
local cows that “‘would be all right for stock,” as pasture bred, 
and, also, as “coming with their fifth or sixth calves.” The term 
“pasture bred” means that the animals were in the same pasture 
with a bull, and it does not signify that the cows were necessarily 
pregnant. On the basis of the record it is concluded that ‘“com- 
ing with their fifth or sixth calves,” when coupled with the term 
“pasture bred” indicates only that the cows were between eight 
and nine years of age, and complainant was not led to believe 
that the animals were in fact with their fifth or sixth calves. 


In the complaint, it is alleged that whereas stock cows should 
have good teeth, the cows in question had short teeth. In an 
affidavit attached to the investigative report, complainant further 
asserts that the cows were misrepresented, and that they were 
in fact between eleven and twenty years old. However, there was 
no testimony at the hearing with respect to the actual age of the 
animals or the condition of their teeth. While complainant testi- 
fied, he made no statement in this regard. Attached to the inves- 
tigative report is a statement by the veterinarian who examined 
the animals at complainant’s request. This statement does relate 
to the age of the animals, but it is unsworn, and the veterinarian 
was not called as a witness at the hearing. 


There was no showing as to the cause of the death of the cow 
that died, and the record affords no basis for a finding that re- 
spondents should refund the purchase price of this cow. Nor was 
it established that the other cows were unsuitable for breeding 
purposes. Moreover, the reason why they failed to gain weight 
was not proven. While it is admitted that Fitzgerald, an employee 
of respondent Spencer Marketing Corporation, knowingly mis- 
represented four of the cows to be local cows when they were 
in fact Colorado cows, there is no showing that the fact that four 
of the cows were Colorado cows, caused complainant any damage. 
There is no evidence whether the cow which died was one of the 
Colorado cows. 
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The complainant in a reparation proceeding has the burden of 
establishing his claim. Dalhart Livestock Auction Co., Ine. V. 
Carthel, 21 A.D. 321 (1962); P. & M. Cattle Auction v. McLane, 
21 A.D. 238 (1962) ; Rogers v. Underwood, 20 A.D. 1107 (1961). 
While the evidence establishes a violation of the act on the part 
of respondent Spencer Marketing Corporation in that a knowing 
misrepresentation was made that four of the cows sold to com- 
plainant were local cows when such was not the fact, it was not 
shown that such misrepresentation caused complainant any dam- 
age. The evidence fails to establish any other misrepresentation 
by respondents, or that respondents otherwise violated the act 
in connection with the transaction in question. Accordingly, the 
complaint should be dismissed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served upon 
the parties. 


(No. 8203) 


In re ROCK ISLAND AUCTION SALES, INC. P&S Docket No. 2829. 
Decided February 26, 1963. 


Bonding Provisions—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in market agency 
or dealer activities within the meaning of the act without filing and 
maintaining the required bond. 


Miss Eva S. Reifenberg, for complainant. Oakleaf & Churchill, of Moline, 
Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service. The respondent is registered with the 
Secretary as a market agency and as a dealer under the act and 
is charged with violating the bonding requirements of the act 
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and the regulations thereunder (9 CFR 201.1 et seq.). The re- 
spondent has filed an amended answer in which (1) it admits 
the jurisdictional allegations of the complaint and neither admits 
nor denies the remaining allegations; (2) it states that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint as the findings of 
fact and conclusions of the Secretary; (3) it waives oral hearing 
and the report of the hearing examiner; and (4) it consents to 
the issuance of an order requiring it to cease and desist from 
operating as a market agency or dealer under the act without 
reasonable bonds or their equivalents. The complainant has filed 
a recommendation to the effect that subsequent to the filing of 
the complaint respondent furnished valid and sufficient bonds 
covering its operations as a market agency and dealer, but recom- 
mending the issuance of the cease and desist order consented to 
by respondent. 


FINDINGS OF FACT 


1. Respondent is a corporation which has its place of business 
at 34th Avenue and 7th Street, Rock Island, Illinois. Respondent 
is now, and was at all times mentioned herein, registered with 
the Secretary of Agriculture as a market agency to sell livestock 
in commerce on a commission basis and as a dealer to buy and 
sell livestock in commerce for its own account. 


2. During the period May 11, 1960, to January 16, 1963, re- 
spondent maintained a surety bond in the amount of $59,000 to 
secure performance of its market agency obligations and a surety 
bond in the amount of $5,000 to secure performance of its dealer 
obligations. 


3. On the basis of the volume of respondent’s livestock trans- 
actions during the year 1960, respondent was required, under the 
act and the regulations, to increase to $35,000 the amount of the 
bond maintained by it to secure performance of its dealer obli- 
gations. On or about July 20, 1961, and September 11, 1961, re- 
spondent was officially notified in writing regarding such re- 
quired increased bond coverage. On the basis of the volume of 
respondent’s livestock transactions during the year 1961, re- 
spondent was required, under the act and the regulations, to 
increase to $65,000 the amount of the bond maintained by it to 
secure performance of its market agency obligations, and to in- 
crease to $35,000 the amount of the bond maintained by it to 
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secure performance of its dealer obligations. On or about July 
26, 1962, September 12, and October 16, 1962, respondent was 
officially notified in writing regarding such required increased 
bond coverages. Notwithstanding said notices, respondent con- 
tinued to operate as a market agency and dealer without furnish- 
ing the required additional bond coverages. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, re- 
spondent has wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce as a market 
agency or dealer within the meaning of the act without filing and 
maintaining reasonable bonds or their equivalents as required by 
the act and the regulations thereunder. 


This order shall become effective on the sixth day after service 
hereof upon the respondent and copies shall be served upon the 
parties. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 8204) 


P&S Docket No. 2798. Dismissed February 8, 1963, by Thomas J. 
Flavin, Judicial Officer. 
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W. R. CHRISTIE, INC. v. DUER & STINSON. PACA Docket No. 
8768. Decided February 5, 1963. 






























Rejection Without Reasonable Cause—Damages 


The repudiation of the contract by respondent constituted a rejection without 
reasonable cause and complainant is awarded damages. 


Mr. W. J. Vaughan, of Onley, Virginia, for complainant. Mr. C. A. Turner, 


Jr., of Eastville, Virginia, for respondent. Mr. James V. Wright, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


) PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 

tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

An informal complaint was filed on February 8, 1962. The formal 

complaint was filed on April 30, 1962. Complainant requests an 

award of reparation in the sum of $1,185, which is alleged to be 

the damages suffered by complainant as a result of respondent’s 

refusal to accept two carloads of seed potatoes purchased from 
complainant in July 1961 for future delivery. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 10, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on May 11, 1962. Respondent filed 
an answer to the formal complaint on June 13, 1962, denying the 
allegations contained in the formal complaint. 


An oral hearing was held at Nassawadox, Virginia, on Septem- 
ber 18, 1962. Complainant presented the testimony of one wit- 
ness, James B. Stout, the broker in the disputed transaction. Re- 

| spondent partner Walter J. Stinson testified in respondent’s be- 
; half. Complainant was represented at the hearing by W. J. 
Vaughn. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, W. R. Christie, Inc., is a corporation whose 
address is Post Office Box 734, Presque Isle, Maine. 


2. Respondent is a partnership composed of Francis C. Duer, 
Sr., Francis C. Duer, Jr., and Walter J. Stinson, doing business 
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as Duer & Stinson, whose address is Nassawadox, Virginia. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On July 10, 1961, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent two carloads, or 
1,000 100-pound sacks, of Maine Certified Pungo Seed potatoes, 
U.S. No. 1 grade guaranteed to destination, at a price per sack 
of $2.50, f.o.b. loading point, Fort Fairfield, Maine, for a total 
contract price of $2,500. At the time of the sale, it was under- 
stood and agreed that respondent was to make a deposit of $200 
per car and that the two carloads of potatoes would be shipped 
by complainant during February 1962 after the receipt of exact 
shipping instructions from respondent. 


4. The contract between the parties was negotiated by a 
broker, James B. Stout, of Stout Brothers, New York City, who 
issued a Produce Brokers Confirmation of Sale on July 10, 1961, 
setting forth the above terms of the sale. A copy of the con- 
firmation was mailed by Stout to each of the parties on or about 
this date, July 10, 1961. In addition, the broker mailed two copies 
of a document entitled “Sales Agreement” to complainant with 
the request that complainant sign and return both copies to the 
broker. The confirmation of sale was received by both parties, 
who made no complaint with respect to the terms included 
thereon. 


5. The two copies of the sales agreement were signed by com- 
plainant and returned to the broker, who then sent them to re- 
spondent on July 14, 1961, with the following request: 


“Please sign .. . both copies and return the YELLOW 
SELLER’S COPY to us along with your deposit check 
for $400 made payable to W. R. Christie, Inc.” 


6. Respondent received the sales agreement, but did not sign 
and return it to the broker. Respondent also did not send the 
broker the deposit requested in the broker’s letter of July 14. 


7. In letters addressed to respondent and dated August 9, 
August 28, September 18, and October 10, 1961, the broker asked 
that respondent sign and return the sales agreement to the 
broker, along with a deposit of $400. Respondent made no reply 
to these letters. The broker then telephoned respondent on Octo- 
ber 30, 1961, and was told that conditions were such that re- 
spondent contemplated planting no potatoes in 1962. The broker 
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then informed respondent, in the course of the conversation, that 
if this was tthe case the broker should be definitely advised so 
that the two shipments of potatoes could be sold elsewhere for 
respondent’s account. 


8. In a letter to respondent dated December 12, 1961, the 
broker advised that he had heard nothing from respondent in 
regard to these potatoes, and reminded respondent that it (re- 
spondent) would be held to the contract terms of July 10, 1961. 
In a letter dated January 23, 1962, the broker asked respondent 
to give shipping instructions for the two carloads of potatoes 
involved herein. Respondent, by letter to the broker dated Janu- 
ary 27, 1962, replied in part as follows. 


“No contract was ever signed by us and therefore, we 
consider, no confirmation given on such seed potatoes.” 


9. The broker acknowledged this letter on January 29, 1962, 
informing respondent that the potatoes were purchased by re- 
spondent and were its (respondent’s) property. The broker ad- 
vised respondent to send shipping instructions by February 5, 
1962, or the potatoes would be resold for respondent’s account 
and respondent would be held liable for any losses incurred as 
a result of the resale. 


10. The broker received no reply to this letter. Thereafter, 
on each of the days February 8 and February 15, 1962, the 
broker sold for respondent’s account 500 100-pound sacks of pota- 
toes meeting the requirements of the contract between tthe parties 
herein. The total f.o.b. sales price of the 1,000 bags of potatoes, 
less brokerage, amounted to $1,315, or $1,185 less than the total 
f.o.b. price provided in the contract of July 10, 1961. 


11. An informal complaint was filed on February 8, 1962, 
which was within 9 months after the cause of action herein ac- 


crued. 
CONCLUSIONS 


The primary question in this proceeding is whether respond- 
ent, on or about July 10, 1961, entered into a contract through 
Stout Brothers as brokers to purchase two carloads of potatoes 
from complainant. At the oral hearing the broker, James B. 
Stout, testified on behalf of complainant as follows: that on June 
19, 1961, Stout Brothers, as brokers, sent a letter to respondent 
quoting f.o.b. prices on carload lots of Maine Certified Seed pota- 
toes; that on July 5, James B. Stout talked by telephone to re- 
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spondent partner Walter Stinson, who requested four carloads of 
the potatoes at $2.50 per hundred-pound sack, f.o.b. loading point 
Maine; and that Stout told Stinson that he (Stout) would check 
on the matter and see what could be done. Stout testified that he 
called complainant on July 10 and booked two carloads of pota- 
toes in respondent’s name; that on July 10, 1961, he also called 
respondent on the telephone and confirmed these two carloads; 
and that he made out and mailed to complainant and respondent, 
respectively, a copy of the confirmation of sale, dated July 10, 
1961. In addition, Stout testified, he sent complainant two copies 
of the sales agreement with the confirmation, asking that com- 
plainant sign and return the two copies of the sales agreement 
to the broker. According to Stout, the two copies of the sales 
agreement were signed by complainant and returned to the 
broker, who then sent them tto respondent on or about July 14, 
with the request that respondent sign and return one copy to the 
broker, together with a check for $400 to cover the $200 deposit 
required for each of the two cars covered in the agreement. Stout 
testified, further, that respondent did not sign and return the 
sales agreement to the broker, as requested, nor did respondent 
send the deposit provided for in the agreement between the par- 
ties ; that the broker made numerous requests for the deposit and 
the sales agreement, as well as for instructions for shipping the 
two carloads, but to no avail; that respondent, by letter dated 
January 27, 1962, finally wrote the broker advising that respond- 
ent did not consider that a contract existed between respondent 
and complainant; and that the broker then replied, by letter 
dated January 29 and addressed to respondent, that a contract 
did exist and that if shipping instructions were not received from 
respondent by February 5, 1962, the two carloads of potatoes 
would be resold for respondent’s account. Stout testified that they 
(the brokers) received no shipping instructions from respondent 
in connection with the two carloads of potatoes and that subse- 
quently, in a resale covering 1,000 bags of potatoes meeting con- 
tract requirements, net proceeds of $1,375 less brokerage of $60, 
or $1,315, were realized by complainant. 


Respondent partner Walter J. Stinson testified at the oral hear- 
ing on behalf of respondent and admitted that he had talked to 
someone at Stout Brothers during July 1961. Stinson testified 
that the conversation was merely a routine inquiry, however, 
relating to the price of seed potatoes. Stinson denied that a con- 
firmation of sale had been received by respondent in connection 
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with these two shipments, but admitted that respondent received 
the sales agreement which the broker had testified had been 
mailed. Stinson also admitted that respondent received numer- 
ous requests from the broker regarding the return of the sales 
agreement with respondent’s signature thereon, as well as the 
deposit of $200 per car. Stinson testified that the sales agreement 
had been ignored, however, and that no deposit has been for- 
warded to the broker, since respondent did not consider that any 
potatoes had been purchased from complainant. This witness also 
testified, in substance, that the broker’s letters had been likewise 
ignored, except for one telephone conversation between Stinson 
and the broker (presumably on October 30, according to James 
B. Stout, although this witness, Stinson, didn’t fix the date) and 
one letter written by Stinson to the broker on January 27, 1962. 
Stinson testified that in the telephone conversation as well as in 
the letter, he made it clear to the broker that no purchase had 
been made by respondent from complainant. 


Complainant introduced in evidence copies of the confirmation 
of sale, the sales agreement, and copies of the letters written by 
Stout to respondent between July 14, 1961, and January 29, 1962. 
Of all the documents entered in evidence by complainant, re- 
spondent either expressly admitted their receipt or failed to deny 
that he had received same, with the exception of the confirmation 
of sale. With respect to this document, reference has already been 
made to the testimony of James B. Stout, the broker, who stated 
that a copy of the confirmation of sale was placed in a stamped 
envelope with the broker’s return address stamped on the en- 
velope, and that it was mailed to each of the parties therein. 
Proof that a letter was duly mailed, gives rise to the presumption 
of its receipt by the sendee, B. H. Postal v. Phil Peck Co., Ine. 
10 A.D. 82. We conclude that respondent has failed to introduce 
sufficient evidence to overcome this presumption. 


In view of the testimony of the broker, and of the corroborat- 
ing documentary evidence submitted by complainant, it is our 
conclusion that respondent agreed to buy two carloads of seed 
potatoes from complainant under the terms set forth in the con- 
firmation of sale executed by the broker on July 10, 1961. 


Respondent next contends in its brief that it had no contract 
with complainant because respondent did not sign the sales 
agreement or pay the $200 deposit per car. This argument is 
similar to that presented in Maine Potato Growers V. Orrell Pro- 
duce Co., et al., 14 A.D. 399. In that case, where the facts were 
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similar to those before us now, we decided that such argument 
had no merit. We are of the same opinion regarding the argu- 
ment on these points in this case, basing our conclusion on the 
Orrell case, wherein the matter is discussed at length. 


Respondent, in its brief, questions the date of the breach of 
contract by respondent. We think that there remains very little 
to be said on this point, in view of respondent’s letter of January 
27, 1962, to the broker (Finding of Fact No. 8), in which re- 
spondent unequivocally denies that it was bound by any contract 
to complainant. Since we have found that there was, in fact, a 
contract existing between the parties on this date, respondent’s 
letter amounted to a repudiation of the contract and a breach 
thereof. While the significance of respondent’s letter of January 
27 was obviously apparent to the broker, as revealed by the letter 
in reply sent to respondent on January 29, the broker gave re- 
spondent additional time, to February 5, in which to reconsider 
the repudiation and to perform on the contract. While respond- 
ent took no further action in the matter by February 5, it is our 
opinion, and we so conclude, that the repudiation and the breach 
was fixed as of that date. 


Respondent, also in its brief, differs with this conclusion in 
that it contends therein that ‘‘at least by October 30 the selling 
broker had been definitely advised that respondent had no inten- 
tion of entering into the sales agreement.” We cannot concur in 
this statement, since a preponderance of the evidence establishes 
that the communication of October 30 was a telephone conversa- 
tion held between tthe broker and Walter Stinson, wherein Stin- 
son told the broker that there was possibility that respondent 
would not plant potatoes in the season of 1962 and might not, 
therefore, need the seed potatoes involved herein. Such a state- 
ment, to our mind, is not the same as a denial of the existence of 
a contract, as is apparently contended by respondent, and we 
conclude that this argument of respondent’s is without merit. 


The measure of complainant’s damages for the breach of con- 
tract by respondent is the difference between the contract price 
and the market value at the time and place where the potatoes 
should have been accepted. Market value may be evidenced by a 
prompt and proper resale, with the seller being entitled to re- 
cover proper expenses incurred in the resale. Deschutes Valley 
Produce Co., Inc. v. Santa Barbara Frozen Foods, 15 A.D. 165. 
The f.o.b. contract price of the two carloads of potatoes involved 
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nt herein was $2,500. The 1,000 bags of potatoes resold for respond- 

u- ent’s account on February 8 and February 15, 1962, netted $1,315 

he after brokerage was deducted. In view of the circumstances, 
the resale appears to have been promptly and properly made, and 

of the prices obtained on such resale appear to be in line with the 

.. | prices quoted in the market news reports which complainant sub- 

| mitted in evidence at the hearing. We accept this sum, therefore, 

~ as being the market value of the two carloads of potatoes at the 

ot ' time of breach. The difference between the market value, of 

‘ $1,315, and the contract price, $2,500, is $1,185, and is the 

15 amount of damages suffered by complainant as the result of re- 

h '  spondent’s breach. 

‘y | The repudiation of tthe contract by respondent constituted a 

or , rejection without reasonable cause and is in violation of section 2 

O- of the act. Reparation should be awarded complainant in the 

r ?/ amount of $1,185, with interest, and the facts should be pub- 

l- |  jished. 

ir ORDER 

h Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,185, with interest thereon 

n at the rate of 5 percent per annum from April 1, 1962, until paid. 

g The facts herein shall be published and copies hereof served 

, upon the parties. 

n 

s I 

— (No. 8206) 

t 

_ (WALTER M. REED & SONS v. DUER & STINSON. PACA Docket No. 

— 8796. Decided February 5, 1963. 

| Rejection Without Reasonable Cause—Damages 


The repudiation of the contract by respondent constituted a rejection without 
reasonable cause and complainant is awarded damages. 


Mr. W. J. Vaughan, of Onley, Virginia, for complainant. Mr. C. A. Turner, 
, Jr., of Eastville, Virginia, for respondent. Mr. James V. Wright, Pre- 
; siding Officer. 


| Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a ef seq.). 
An informal complaint was filed on February 8, 1962. The formal 
complaint was filed on June 8, 1962. Complainant requests an 
award of reparation in the sum of $1,215, which is alleged to be 
the damages suffered by complainant as the result of respond- 
ent’s refusal to accept two carloads of seed potatoes purchased 
from complainant in July 1961 for future delivery. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on June 25, 1962. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on June 23, 1962. Respondent did 
not file an answer to the formal complaint and thereafter, by 
letter dated July 26, 1962, was advised by the Chief, Regulatory 
Branch, Fruit and Vegetable Division, that it was considered to 
be in default. Prior to the issuance of a default order, however, 
respondent moved to reopen the proceeding and asked that its 
proposed answer, submitted with its motion, be accepted for 
filing. The motion was granted over complainant’s objection and 
respondent’s answer was accepted for filing.on August 30, 1962. 
In its answer, respondent denied the allegations contained in the 
formal complaint. 


An oral hearing was held at Nassawadox, Virginia, on Septem- 
ber 18, 1962. Complainant presented the testimony of one wit- 
ness, James B. Stout, the broker in the disputed transaction. Re- 
spondent partner Walter J. Stinson testified in respondent’s be- 
half. Complainant was represented at the hearing by W. J. 
Vaughn. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Walter Manley 
Reed, John Hathaway Reed, and Walter Manley Reed, Jr., doing 
business as Walter M. Reed & Sons, whose address is Fort Fair- 
field, Maine. 


2. Respondent is a partnership composed of Francis C. Duer, 
Sr., Francis C. Duer, Jr., Walter C. Stinson, doing business as 
Duer & Stinson, whose address is Post Office Box 77, Nassawa- 
dox, Virginia. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On July 5, 1961, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent two carloads, or 
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1,000 100-pound sacks, of Maine Certified Pungo Seed potatoes, 
U.S. No. 1 grade guaranteed tto destination, at a price per sack of 
$2.50, f.o.b. loading point, Fort Fairfield, Maine, for a total con- 
tract price of $2,500. At the time of the sale it was understood 
and agreed that respondent was to make a deposit of $200 per 
car, and that the two carloads of potatoes would be shipped by 
complainant during February 1962, after the receipt of exact 
shipping instructions from respondent. 


4. The contract between the parties was negotiated by a 
broker, James B. Stout, of Stout Brothers, New York City, who 
issued a Produce Brokers Confirmation of Sale on July 5, 1961, 
setting forth the above terms of the sale. A copy of the confirma- 
tion was mailed by Stout to each of the parties on or about this 
date, July 5, 1961. In addition, the broker mailed two copies of a 
document entitled “Sales Agreement” to complainant, with the 
request that complainant sign and return both copies to the 
broker. The confirmation of sale was received by both parties, 
who made no complaint with respect to the terms included 
thereon. 


5. The two copies of the sales agreement were signed by com- 
plainant and returned to the broker, who then sent them to re- 
spondent on July 15, 1961, with the following request: 


“Please sign . . . both copies and return the YELLOW 
SELLER’S COPY to us along with your deposit check 
for $400 made payable to Walter M. Reed & Sons.” 


6. Respondent received the sales agreement, but did not sign 
and return it to the broker. Respondent also did not send the 
broker the deposit requested in the broker’s letter of July 15. 


7. In letters addressed to respondent and dated August 9, 
August 28, September 18, and October 10, 1961, the broker asked 
that respondent sign and return the sales agreement to the 
broker, along with a deposit of $400. Respondent made no reply 
to these letters. The broker then telephoned respondent on Octo- 
ber 30, 1961, and was told that conditions were such that re- 
spondent contemplated planting no potatoes in 1962. The broker 
then informed respondent, in the course of the conversation, that 
if this were the case the broker should be definitely advised so 
that the two shipments of potatoes could be sold elsewhere for 
respondent’s account. 


8. In a letter to respondent dated December 12, 1961, the 
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broker advised that he had heard nothing from respondent in re- 
gard to these potatoes, and reminded respondent that it (re 
spondent) would be held to the contract terms of July 5, 1961. 
In a letter dated January 23, 1962, the broker asked respondent 
to give shipping instructions for the two carloads of potatoes in- 
volved herein. Respondent, by letter to the broker dated January 
27, 1962, replied in part as follows: 


No contracts were ever signed by us and therefore, we 
consider, no confirmation given on subject seed pota- 
toes.” 


9. The broker acknowledged this letter on January 29, 1962, 
informing respondent that the potatoes were purchased by re- 
spondent and were its (respondent’s) property. The broker ad- 
vised respondent to send shipping instructions by February 5, 
1962, or the potatoes would be resold for respondent’s account 
and respondent would be held liable for any losses incurred as 
the result of the resale. 


10. The broker received no reply to this letter. Thereafter, 
on sales beginning February 20, 1962, and ending March 23, 
1962, the broker sold for respondent’s account 1,000 100-pound 
bags of potatoes meeting the requirements of the contract be- 
tween the parties herein. The total f.o.b. sales price of the 1,000 
bags of potatoes, less brokerage, amounted to $1,285, or $1,215 
less than the total f.o.b. price provided in the contract of July 
5, 1961. 


11. An informal complaint was filed on February 8, 1962, 
which was within 9 months after the cause of action herein ac- 


crued. 
CONCLUSIONS 


The primary question in this proceeding is whether respond- 
ent, on or about July 5, 1961, entered into a contract through 
Stout Brothers, as brokers, to purchase two carloads of potatoes 
from complainant. 


At the oral hearing the broker, James B. Stout, testified on 
behalf of complainant as follows: that on June 19, 1961, Stout 
Brothers, as brokers, sent a letter to respondent quoting f.o.b. 
prices on carload lots of Maine Certified Seed potatoes; that on 
July 5, James B. Stout talked by telephone to respondent partner 
Walter Stinson, who requested four carloads of the potatoes at 
$2.50 per hundred-pound sack, f.o.b. loading point in Maine; and 
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that Stout told Stinson that he (Stout) would check on the mat- 
ter and see what could be done. Stout testified that he then, on 
the same day, called complainant and booked two carloads of 
potatoes in respondent’s name; that he also called respondent on 
the telephone and confirmed these two carloads; and that he 
made out and mailed to complainant and respondent a copy of 
the confirmation of sale dated July 5, 1961. In addition, Stout 
testified, he sent complainant two copies of the sales agreement 
with the confirmation, asking that complainant sign and return 
the two copies of the sales agreement to the broker. According 
to Stout, the two copies of the sales agreement were signed by 
complainant and returned to the broker, who then sent them to 
respondent on or about July 15, with the request that respondent 
sign and return one copy to tthe broker, together with a check 
for $400 to cover the $200 deposit required for each of the two 
cars covered in the agreement. Stout testified, further, that re- 
spondent did not sign and return the sales agreement to the 
broker, as requested, nor did respondent send the deposit pro- 
vided for in the agreement between the parties; that the broker 
made numerous requests for the deposit and the sales agreement, 
as well as for instructions for shipping the two carloads, but to 
no avail; that respondent, by letter dated January 27, 1962, 
finally wrote the broker, advising that respondent did not con- 
sider that a contract existed between respondent and complain- 
ant; and that the broker then replied, by letter dated January 
29 and addressed tto respondent, that a contract did exist and 
that if shipping instructions were not received from respondent 
by February 5, 1962, the two carloads of potatoes would be re- 
sold for respondent’s account. Stout testified that they (the 
broker) received no shipping instructions from respondent in 
connection with the two carloads of potatoes and that subse- 
quently, in resales covering 1,000 bags of potatoes and extending 
from February 20 to March 23, 1962, net proceeds of $1,285 were 
realized. 

Respondent partner Walter Stinson testified at the oral hearing 
on behalf of respondent, and admitted that he had talked to 
someone in the brokerage firm of Stout Brothers during July 
1961. Stinson testified that the conversation was merely a routine 
inquiry, however, relating 'to the prices of seed potatoes. Stinson 
did not deny that the confirmation of sale had been received by 
respondent, and admitted that respondent received the sales 
agreement which the broker had mailed. Stinson adso admitted 
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that respondent received numerous requests from the broker 
regarding the return of the sales agreement with respondent’s 
signature thereon, as well as the deposit of $200 per car. Stin- 
son said that the sales agreement had been ignored, however, 
since respondent regarded it as a form of quotation. This witness 
also testified, in substance, that the broker’s letters had been 
likewise ignored, except for one telephone conversation between 
Stinson and the broker (presumably on October 30, according to 
James B. Stout, although this witness, Stinson, didn’t fix the 
date) and one letter written by Stinson to the broker on Janu- 
ary 27, 1962. Stinson testified that in the telephone conversation, 
as well as in his letter, he made it clear to the broker that no 
purchase had been made by respondent from complainant. 


Complainant introduced in evidence copies of the confirmation 
of sale, the sales agreement, and copies of the letters written by 
Stout to respondent between July 15, 1961, and January 29, 1962. 
Of all the documents entered in evidence by complainant, re- 
spondent either expressly admitted their receipt (such as the 
sales agreement) or failed to deny that he had received same 
(such as the confirmation of sale). 


In view of the testimony of the broker, therefore, and of the 
corroborating documentary evidence submitted by complainant, 
it is our conclusion that respondent agreed to buy two carloads 
of seed potatoes from complainant under the terms set forth in 
the confirmation of sale executed by the broker on July 5, 1961. 


Respondent next contends in its brief that it had no contract 
with complainant because respondent did not sign the sales agree- 
ment or pay the $200 deposit per car. This argument is similar 
to that presented in Maine Potato Growers v. Orrell Produce Co., 
et al, 14 A.D. 399. In that case, where the facts were similar to 
those before us now, we decided that such argument had no 
merit. We are of the same opinion regarding the argument on 
these points in this case, basing our conclusion on the Orrell 
case, where the matter is discussed at length. 


Respondent, in its brief, questions the date of breach of the 
contract by respondent. We think that there remains very little 
to be said on this point, in view of respondent’s letter of January 
27, 1962, to the broker (Finding of Fact No. 8), in which re- 
spondent unequivocally denies that it was bound by any contract 
to complainant. Since we have found that there was, in fact, a 
contract existing between the parties on this date, respondent’s 
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letter amounted to a repudiation of the contract and a breach 
thereof. While the significance of respondent’s letter of January 
27 was obviously apparent to the broker, as revealed by the 
letter in reply sent to respondent on January 29, the broker gave 
respondent additional time, to February 5, in which to recon- 
sider the repudiation and to perform on the contract. When re- 
spondent took no further action in the matter by February 5, 
it is our opinion, and we so conclude, that the repudiation and 
the breach was fixed as of that date. 


Respondent, also in its brief, differs with this conclusion in 
that it contends therein that “at least by October 30 the selling 
broker had been definitely advised that respondent had no inten- 
tion of entering into the sales agreement.” We cannot concur in 
this statement, since a preponderance of tthe evidence establishes 
that the communication of October 30 was a telephone conversa- 
tion held between the broker and Walter Stinson, wherein Stin- 
son told the broker that there was a possibiiity that respondent 
would not plant potatoes in the season of 1962 and might not, 
therefore, need the seed potatoes involved herein. Such a state- 
ment, to our mind, is not the same as a denial of the existence of 
a contract, as is apparently contended by respondent, and we con- 
clude that this argument of respondent’s is without merit. 


The measure of complainant’s damages for the breach of con- 
tract by respondent is the difference between the contract price 
and the market value at the time and place where the potatoes 
should have been accepted. Market value may be evidenced by a 
prompt and proper resale, with the seller being entitled to re- 
cover proper expenses incurred in the resale. Deschutes Valley 
Potato Co., Inc. Vv. Santa Barbara Frozen Foods, 15 A.D. 165. 
The f.o.b. contract price of the two carloads of potatoes involved 
herein was $2,500. The 1,000 bags of potatoes resold for respond- 
ent’s account between February 20 and March 23, 1962, netted 
$1,285 after brokerage was deducted. In view of the circum- 
stances, the resale appears to have been promptly and properly 
made, and the prices obtained on such resale appear to be in line 
with the prices quoted in the market news reports which com- 
plainant submitted in evidence at the hearing. We accept this 
sum, therefore, as being the market value of the two carloads of 
potatoes at the time of breach. The difference between the 
market value, $1,285, and the contract price, $2,500, is $1,215, 
and is the amount of damages suffered by complainant as the 
result of respondent’s breach. 
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The repudiation of the contract by respondent constituted a 
rejection without reasonable cause and is in violation of section 
2 of the act. Reparation should be awarded complainant in the 
amount of $1,215, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,215, with interest thereon 
at the rate of 5 percent per annum from April 1, 1962, until paid. 


The facts herein shall be published and copies hereof served 
upon. the parties. 


(No. 8207) 


JOE BELSON v. VERDE FARMS COMPANY. PACA Docket No. 8573. 
Decided February 11, 1963. 


Petition for Reconsideration—Dismissal 


We are of the opinion that the contentions set forth in complainant’s petition 
are contrary to authority and are without merit. Complainant has failed 
to show error in our order of December 17, 1962, and that order is here- 
by reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on December 17, 1962, dismissing the com- 
plaint. A copy of this order was served upon complainant on De- 
cember 19, 1962. On December 28, 1962, complainant filed a re- 
quest for an extension of time within which to file a petition for 
reconsideration of the order of December 17. Pursuant to com- 
plainant’s request, an order was issued on January 2, 1963, 
granting complainant additional time, to January 14, within 
which to file his petition for reconsideration, and staying the 
order of December 17, 1962, pending the issuance of a further 
order in this proceeding. Thereafter, complainant filed his peti- 
tion for reconsideration on January 14, 1963. 
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In his petition complainant, in substance, states that complain- 
ant’s Exhibit No. 1, attached to the formal complaint, was ap- 
parently construed in our order of December 17 as a memoran- 
dum of the contract between the parties. Complainant’s assump- 
tion in this respect is correct. The document, entitled “Broker’s 
Confirmation,” was so construed by us, though we did not ex- 
pressly so state in our order of December 17. Complainant in his 
petition, however, argues that this construction on our part was 
erroneous, and that the exhibit was in fact the contract of sale 
between the parties hereto, as distinguished from a memorandum 
of the sale. 


We do not agree that this was the nature of the writing em- 
bodied in complainant’s Exhibit No. 1. In our order of December 
17, it was our conclusion (although, as we have said, it was not 
expressly stated) that the actual contract of sale between the 
parties was an oral one, made between complainant and respond- 
ent in the course of complainant’s conversation with his (com- 
plainant’s) agent, Salisch, on May 24, 1961, and confirmed by 
Matulich in his wire to complainant on May 24. It was our 
further conclusion (although this, too, was not expressly set 
forth in our order of December 17) that complainant’s Exhibit 
No. 1 was no more than a memorandum of the terms of the con- 
tract to which the parties were already committed. That was our 
opinion and conclusion at the time of the issuance of the order 
of December 17, 1962, and since we find no error in connection 
therewith, it remains our opinion and conclusion. 


Even assuming, however, as contended by complainant in his 
petition, that complainant’s Exhibit No. 1 was the contract of 
sale between the parties, we would disagree with his further con- 
tention that it was erroneous and in violation of the parol evi- 
dence rule to accept testimony in connection with this document. 
Such testimony and evidence were accepted for the purpose of 
interpreting a term of the document, “accommodation advance,” 
which was contained therein. In this connection it is noted at 
3 Corbin on Contracts, § 579, that “. . . Even if a written docu- 
ment has been assented to as the complete and accurate integra- 
tion of the terms of a contract, it must still be interpreted; and 
all those factors that are of assistance in this process may be 
proved by oral testimony.” Further in this vein the Supreme 
Court, in Walker v. Brown, 165 U.S. 654, 668, (1896) stated: 
“If there be ambiguity in a contract, resort may be had to the 
situation of the parties and to the circumstances under which 
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it was entered into for the purpose, not of changing the writing, 
but of furnishing light by which to ascertain its actual signifii- 
cance,” (citing Runkle v. Burnham, 153 U.S. 216, 224). The 
court, in Martindell v. Lake Shore National Bank, 154 N.E. 2d 
683, 15 Ill. 2d 272 (1958), laid down the rule that where there 
is an ambiguity, or when the language in a written contract is 
susceptible of more than one meaning, resort may be had to 
extrinsic evidence to show the meaning of such doubtful words. 
Again the court, in Franklin Sugar Ref. Co. v. Wm. D. Mullen 
Co., 12 F. 2d 885 (C.C.A. 4th, 1926), stated. “Reading into a 
contract the true meaning of technical terms, familiar to and 
used by the parties to a contract, is in no sense supplying by 
parol a missing term of the agreement. Such trade usage or 
meaning is supposed to have been in the minds of the parties 
when the contract was made, and hence the real meaning of the 
words becomes a part of the contract. .. . Neither the parol evi- 
dence rule nor the statute of frauds is violated by reading into 
a contract a translation of technical terms used into words of 
general understanding.” 


On the whole, we are of the opinion that the contentions set 
forth in complainant’s petition are contrary to authority and are 
without merit, and conclude that complainant has failed to show 
error in our order of December 17, 1962. Accordingly the peti- 
tion for reconsideration should be and hereby is dismissed with- 
out prior service upon respondent, and the order of December 
17, 1962, should be and hereby is reinstated. 


Copies of this order shall be served upon the parties. 


(No. 8208) 


P. P. GREGORY v. HARRISBURG DAILY MARKET, INC. PACA Docket 
No. 8724. Decided February 12, 1963. 


Agent—Unauthorized Deductions 
Respondent’s position that it acted as complainant’s agent in the disputed 
transactions is supported by the evidence. Respondent is ordered to pay 
to complainant the amount of the unauthorized expenses charged to com- 
plainant for the use by respondent of the services of other brokers and 
commission merchants. 


LeRoy, Goodwin & Wells, of Elizabeth City, North Carolina, for complainant. 
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Wilson & Wilson, of Elizabeth City, North Carolina, for respondent. Mr. 
James V. Wright, Presiding Officer. 





Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 13, 1961. The 
formal complaint was filed on March 19, 1962. Complainant re- 
quests an award of reparation in the amount of $12,150.54, which 
is alleged to be the unpaid balance due complainant on a quantity 
of potatoes sold to respondent between June 26 and July 21, 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 12, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 11, 1962. Respondent filed 
an answer to the formal complaint on April 30, 1962, denying 
that it purchased the potatoes from complainant and alleging 
that it handled the potatoes for sale as complainant’s broker, on 
commission, for the best price obtainable. Respondent further 
denied complainant’s allegation that it failed to render a true 
and proper account to complainant, in that certain unauthorized 
charges, commissions, and fees were deducted from such account- 
ing, in which the total gross sale was incorrectly given in the 
first place. 


An oral hearing was held at Elizabeth City, North Carolina, 
on September 19, 1962, at the request of respondent. Complain- 
ant appeared and testified on his own behalf. Two other wit- 
nesses, J. H. Patrick and J. L. Hurdle, also appeared and testi- 
fied on complainant’s behalf. Respondent’s president, Serell Wag- 
ner, and I. B. Snyder, an employee of respondent, testified in its 
behalf. Each party was represented by counsel and each party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, P. P. Gregory, whose ad- 
dress is Shawboro, North Carolina. 


2. Respondent, Harrisburg Daily Market, Inc., is a corpora- 
tion whose address is Post Office Box 173, Harrisburg, Pennsyl- 
vania. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 
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3. On various dates between June 26 and July 21, 1961, in- 
clusive, respondent, acting through its agent, I. B. Snyder, 
entered into a total of 69 transactions with complainant, in each 
of which it was agreed that respondent, in contemplation of ship- 
ment in interstate commerce, should act as grower’s agent with 
respect to potatoes which belonged to complainant and which 
were the subject of the 69 transactions, to which we have pre- 
viously alluded. In all of the 69 transactions, it was agreed that 
respondent for its services should receive from complainant 10¢ 
per hundred pounds of potatoes handled for complainant’s ac- 
count. 


4. Pursuant to the foregoing, respondent, as grower’s agent, 
handled 69 lots of potatoes on behalf of complainant and ren- 
dered an accounting in connection therewith. The accounting, 
however, did not reveal the gross proceeds received by respond- 
ent from the sale of the potatoes, or the actual freight costs in- 
curred in shipping, or certain allowances given by respondent to 
various buyers or brokerage fees paid to other brokers who had 
sold some of the potatoes on respondent’s behalf. 


5. Complainant has received a total of $20,739.82 from re- 
spondent on account of these transactions. 


6. An informal complaint was filed within 9 months after 
the causes of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision has to do with the agree- 
ment reached by tthe parties in connection with the potatoes in- 
volved herein. Complainant alleges that each of the loads involved 
in the transactions was sold to respondent at an agreed price, 
with respondent to receive a commission of 10¢ per hundred 
pounds. Respondent denies complainant’s allegation and takes the 
position that it received the potatoes for sale for the account of 
complainant for the best price obtainable. 


Complainant, appearing personally at the oral hearing held in 
this proceeding, testified in relevant part as follows: that his 
(complainant’s) potatoes had been handled by respondent on a 
brokerage basis in the crop year of 1960; that the results of the 
arrangements, together with respondent’s conduct, had been un- 
satisfactory to complainant at that time; that in early June 1961 
he was approached in his office in Shawboro, North Carolina, by 
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in- I. B. Snyder, respondent’s agent, in regard to merchandising the 
Jer, potatoes involved herein; that complainant told Snyder at that 
ach time that he (complainant) was dissatisfied with the 1960 deal- 
uip- ings; and that Snyder had said: “Well, we will try to deal differ- 
ith | ent then.” Complainant then testified that he agreed with Snyder 
Lich | to let respondent have the potatoes on a “straight-out sale” at an 
pee agreed price, with a commission charge of 10¢ per 100-pound bag 
hat to go to respondent, but that the price was to be agreed upon 
10¢ with each transaction and that such price was to be net to com- 


ducted. Complainant further stated that J. L. Hurdle, part owner 


ent, of the potatoes herein, was in his office on that day in June 1961, 
en- when he (complainant) and Snyder had the conversation to 
ing, which complainant testified. 


nd- 
in- 
t to 
had 


> plainant after the respondent’s 10¢ per bag commission was de- 


J. L. “Joe” Hurdle was present at the oral hearing and testi- 
fied that he was indeed present with Snyder in complainant’s 
office in Shawboro in early June 1961, when complainant told 

Snyder that he (complainant) was dissatisfied with respondent’s 
| 1960 settlement. Hurdle said that he left complainant’s office at 
re- that point in the conversation and did not again see complainant 
and Snyder until they all three met again a short time later in 
P. L. Gregory’s office in Elizabeth City, North Carolina. The 


ter witness stated that complainant at that time pulled a piece of 
paper from his pocket having to do with prices and showed it to 

Snyder, who said: “I will do that good.” Hurdle testified, how- 

ever, that he did not see what was on the paper which complainant 

ree. had pulled from his pocket. Hurdel also testified that, with the ex- 
in- ception of these two conversations, he heard neither complainant 
ved nor Snyder say anything further regarding the price of the pota- 


ice, | toes, nor whether the potatoes were being purchased by Snyder 
red | for respondent or were being taken by respondent on a commis- 
the | sion basis. 


} 
+e Complainant, in support of his allegation that the transactions 
with respondent were on a sales basis at a predetermined price, 
| in offered in evidence a document which purported to show—among 
other things—the net amount accounted for by respondent on 
each lot of potatoes, as contrasted to the amount which complain- 


the ant claims is the amount agreed upon on the same or correspond- 
un- ing lot under the terms of his agreement with Snyder. Complain- 

961 | ant admitted, however, that this document was not prepared by 
by | him, but by J. H. Patrick, his bookkeeper. 


Patrick, who was present at the hearing, testified in substance 
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as follows: that he prepared the document referred to above; 
that none of the entries and computations made by him in the 
preparation of the document was on the basis of his own knowl- 
edge; that he had not been present and did not hear any discus- 
sion between complainant and respondent regarding any of the 
alleged sales involved herein, or arrangements between the par- 
ties for 1961; and that the figures in the column on the document 
marked “Price Agreed Cwt” had been entered on the basis of 
prices received by complainant from other dealers. 


In further testimony this witness (Patrick) stated that he had 
prepared all of the invoices relating to these shipments; that 
these invoices were prepared on the date upon which the particu- 
lar shipment or shipments were received by respondent at load- 
ing point; that each invoice consisted of one original and two 
copies; that one of the copies was given to 'the driver of the re- 
spective truck at the time that that particular load was taken 
from the loading point; that this copy had no price on it; that 
the prices for the respective loads were typed on the original and 
the remaining copy at a later date, after receipt of respondent’s 
accounting; and that the prices appearing on the invoices were 
those taken from respondent’s accounting. (The testimony of 
Patrick, with respect to the source of the prices appearing on 
the invoices, is consistent with the earlier stipulation entered 
into between the parties at the hearing, in which it was agreed 
that the prices on the invoices rendered by complainant corre- 
sponded to the accounting rendered by respondent.) 


I. B. Snyder appeared at the oral hearing, and testifying on 
behalf of respondent, stated that he acted in all these transac- 
tions as respondent’s agent and that in every case it was agreed 
with complainant that the potatoes would be handled by respond- 
ent on a commission basis, at 10¢ per hundredweight. Serell 
Wagner, respondent’s president, also testified at the oral hear- 
ing, and corroborated Snyder’s testimony that the latter acted in 
these transactions as respondent’s agent. Wagner stated further 
that while he had had several telephone conversations with com- 
plainant in 1961, “to the best of my knowledge I never purchased 
potatoes from complainant at an agreed price in 1961” and that 
complainant had never told him, in the course of these conversa- 
tions, that Snyder had done so, either. Complainant’s counsel 
then asked Wagner to explain a paragraph which appeared in a 
letter written by him to the Department on December 10, 1961, 
which letter was offered in evidence by complainant at the oral 
hearing. The paragraph in question reads as follows: 
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“The Harrisburg Daily Market has been in business 
many years, and we could never have stayed in business 
if we had priced potatoes and rolled them to market, 
hoping to sell them or place them on consignment in the 
event that we could not find a customer before shipment 
arrived at destination. The only reason that this was 
done in the P. P. Gregory case was to help the grower 
move his potatoes at a time when they were unable to 
do so.” 


Wagner testified, in answer to the question, that the quoted por- 
tion of the letter “only meant that we received them on consign- 
ment to help the man out.” 


In reviewing the record herein, we conclude that the prepond- 
erance of the evidence favors respondent’s position herein, and 
that respondent, in all the disputed transactions involved herein, 
acted on complainant’s behalf as a grower’s agent (as that term 
is defined in the regulations, 7 CFR 46.28) at an agreed return 
of 10¢ per hundredweight commission. (This conclusion does not 
cover or have any bearing on the Grade B potatoes and the “pick- 
outs” which comprise a part of the exhibits offered in evidence 
at the hearing, since the parties are agreed and have stipulated 
that these lots of potatoes were bought outright by respondent 
and are not a part of this controversy.) 


Complainant next alleges in the formal complaint that respond- 
ent made certain unauthorized charges for dual brokerage. Wag- 
ner, respondent’s president, testifying at the oral hearing in 
regard to these allegations, admitted that respondent at times 
hired other brokers to move complainant’s potatoes when re- 
spondent was unable to do so, and that on these occasions the 
selling broker deducted his fee from the net remitted to re- 
spondent, who in turn deducted its commission on the same 
transaction before remitting to complainant. Wagner admitted 
that these additional brokerage charges were not set out on re- 
spondent’s accounting to complainant, and that such dual broker- 
age charge could not be detected in an inspection of the accounting 
rendered by respondent to complainant. When asked why the de- 
tails regarding the dual brokerage or commission fees were not 
set out in the accounting, Wagner stated that he thought that such 
details were none of complainant’s business. 


In section 46.30(c) of the regulations, headed “Duties of 
growers’ agents,” 7 CFR 46.30(c), it is provided in part as fol- 
lows: 
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“Unless a growers’ agent is specifically authorized . . . to 
use the services of brokers, commission merchants, 
joint partners, or auctions, he is not entitled to use these 
methods of marketing the growers’ produce. Any ex- 
penses incurred for such services, without the growers’ 
permission, cannot be charged to the growers.” 


It is further provided, in 46.30(b), in part as follows: 


“[T]he accountings to the growers shall itemize (em- 
phasis ours) the actual expenses incurred for the opera- 
tions conducted by the agent and the actual sales prices 
received for the produce distributed for the account of 
[the] growers... 


“(T]he final accounting shall show all sales, adjust- 
ments and credits allowed buyers, rejections, details of 
consigned or jointed shipments, details of sales through 
brokers, details of sales through auctions, and the status 
of ali claims filed with or collected from the carriers.” 


Respondent does not attempt to show any agreement with 
complainant whereby respondent was authorized to ulitize the 
services of other brokers. In point of fact, the evidence clearly 
shows that respondent did not make any effort to even inform 
complainant that it (respondent) was using other brokers or 
commission merchants to dispose of the potatoes involved in these 
transactions. It is our opinion, therefore, that respondent’s failure 
to comply with the regulations in the matter of utilizing other 
broker’s services without prior agreement with complainant, 
and by failing to show in its accounts to complainant that this 
had been done, is in violation of section 2 of the act, and it is so 
concluded. 


Complainant also alleged, in the formal complaint, that re- 
spondent had overcharged complainant for freight in connection 
with these transactions. Respondent, both in its answer and at 
the oral hearing, denied this allegation. Wagner testified at the 
hearing that respondent accounted to complainant on the basis 
of published freight rates and considered that any difference be- 
tween this rate and the actual rate paid by respondent belonged 
to respondent. Wagner admitted that complainant was not told 
that this was being done, and also admitted that respondent’s ac- 
counting to complainant did not reveal the difference between 
the published rates and the actual rates paid. (An inspection of 
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this accounting reveals that, in most of the transactions listed, 
no figures for freight costs are shown at all.) We conclude that 
respondent, under the regulations, was required to account to 
complainant on the basis of actual expenses incurred in connec- 
tion with the shipments involved herein, and was further re- 
quired to itemize such expenses in the accounting rendered to 
complainant, and that its failure to so account is in violation of 
section 2 of the act. 


The remaining question is the amount of damages, if any, 
which resulted from respondent’s failure to truly and correctly 
account in connection with these transactions. Complainant has 
alleged, and respondent has admitted, that in the accounting ren- 
dered to complainant certain of the freight charges used in com- 
puting net proceeds exceeded the liability actually incurred by 
respondent for freight. On the record before us, however, we are 
unable to determine the amount of such excess, and therefore 
we have no basis upon which to award reparation with respect to 
it. We are under no such handicap, however, in the matter of 
unauthorized expenses charged to complainant for the use by 
respondent of the services of other brokers and commission mer- 
chants. The evidence as to this amount is quite clear, with the 
same appearing in exhibit No. 3 of the report of investigation 
and totalling $1,413.19. Accordingly, an award of reparation in 
this amount should be issued in complainant’s favor, with inter- 
est, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,413.19, with interest there- 
on at the rate of 5 percent per annum from September 1, 1961, 
until paid. 


The facts shall be published and copies hereof served on the 
parties. 











200 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 200 


(No. 8209) 


J. R. SIMPLOT CoO., FOOD DIVISION v. NORCOL PRODUCE Co. PACA 
Docket No. 8765. Decided February 18, 1963. 


Acceptance—Defense Inadequate 


Respondent accepted the shipment and is liable to complainant for the pur- 
chase price. 


Complainant and respondent, pro se. Mr. John C. Banks, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 23, 1962, and the formal 
complaint was filed April 6, 1962. Complainant seeks reparation 
in the amount of $1,480, which is alleged to be the balance of the 
purchase price of a carload of onions, PFE 47880, sold and de- 
livered to respondent in December 1961. 


A copy of the formal complaint was served upon respondent on 
April 16, 1962. Respondent filed an answer on May 24, 1962, al- 
leging ‘that it had no complaints with respect to the onions in car 
PFE 47880 and that it owes only $200 on this carload. Respond- 
ent further alleges that another carload of onions, PFE 44674, 
purchased from complainant in December 1961 was not in ac- 
cordance with the contract and was practically worthless but 
that, apparently through error, respondent’s bookkeeper paid 
complainant for this carload instead of crediting the amount to 
car PFE 47880. Respondent requested an oral hearing. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon respondent on June 13, 1962. A copy of 
respondent’s answer and a copy of tthe report of investigation 
were served upon complainant on June 14, 1962. 


An oral hearing was held at Greeley, Colorado, on December 
7, 1962. Complainant was represented by Ferrol R. Rice, its Sales 
Manager, who also testified. Respondent was not represented at 
the hearing and it submitted no evidence. 


FINDINGS OF FACT 
1. Complainant, J. R. Simplot Co., Food Division, is a cor- 
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poration whose address is Post Office Box 1053, Caldwell, Idaho. 


2. Respondent, Norcol Produce Co., is a corporation whose 
address is Post Office Box 668, Greeley, Colorado. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about December 18, 1961, in the course of inter- 
state commerce, complainant sold to respondent one carload of 
U.S. No. 1 yellow onions, 3-inch minimum, consisting of 800 50- 
pound sacks, at $3.10 per sack, f.o.b. Nyssa, Oregon, or a total 
price of $2,480. The contract further provided for shipment “This 
week.” 


4, Pursuant to the foregoing contract complainant shipped 
on December 22, 1961, 800 50-pound sacks of yellow onions in 
car PFE 47880 from Nyssa, Oregon, to respondent at Greeley, 
Colorado. This load of onions was federally inspected at 2 p.m. 
December 21, 1961, and the onions were certified to be yellow 
onions, U.S. No. 1 grade, and 3-inch minimum, with no decay. 


5. Upon arrival of the carload of onions at Greeley, Colorado, 
respondent accepted the onions. Complainant invoiced respondent 
on December 26, 1961, for the agreed price of $2,480. On or 
about March 5, 1962, respondent paid complainant $1,000, leav- 
ing a balance due of $1,480. 


6. The informal complaint was filed March 23, 1962, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The allegations of the formal complaint are established by the 
testimony of Ferrol R. Rice at the oral hearing and the exhibits 
offered and received in evidence in connection with his testimony. 
Respondent, in effect, admitted in its answer that the onions in 
car PFE 47880 were in accordance with the contract. Respond- 
ent’s defense appears to be that complainant owes respondent 
$1,280, in connection with the sale of another load of onions. 
However, respondent had submitted no evidence in support of 
such defense. 


The failure of respondent to pay the full purchase price for 
the onions in car PFE 47880 is in violation of section 2 of the 
act. Reparation should be awarded to complainant in the amount 
of $1,480, with interest. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,480, with interest thereon 
at the rate of 5 percent per annum from February 1, 1962, until 
paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8210) 


Rocco CIPOLLA v. DOMINICK PETTINELLA & SONS. PACA Docket 
No. 8521. Decided February 26, 1963. 


Petition for Reconsideration—Dismissal 


The order of September 28, 1962, is suported by the evidence and by the law 
applicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commo- 
dities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on September 28, 1962, awarding reparation to com- 
plainant in the amount of $1,076.90. A copy of this order was 
served upon respondent on October 1, 1962. On October 22, 1962, 
respondent, in effect, filed a petition for reconsideration, and the 
order of September 28, 1962, was stayed on October 24, 1962, 
pending the issuance of a further order in the proceeding. 


Respondent’s petition raises no contentions or issues which 
were not raised and fully considered in our order of September 
28, 1962, except that respondent now contends that acceptance 
of its check by complainant, under the circumstances of the case, 
operated as an accord and satisfaction. This assertion is untime- 
ly raised. Nowhere in the documents submitted by respondent 
does this affirmative defense appear to have been pleaded. Never- 
theless, the evidence has been reviewed and we find no indica- 
tion that respondent tendered or complainant accepted respond- 
ent’s check in full settlement of the transaction. The elements 
of accord and satisfaction, therefore, are not present. 
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In our opinion, the order of September 28, 1962, is supported 
by the evidence and by the law applicable thereto. Accordingly, 
respondent’s petition for reconsideration should be, and hereby is, 
dismissed, and the order of September 28, 1962, is reinstated. 
The reparation awarded in that order shall be paid within 30 
days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 8211) 


Tip TOP GROWERS AND PACKERS, INC. v. SPINALE BROS., INC. 
PACA Docket No. 8728. Decided February 26, 1963. 


Accord and Satisfaction—Dismissal 


It is concluded that any claims which complainant may have had against 
respondent have been extinguished by the acceptance of respondent’s 
check tendered in full settlement. The complaint is dismissed. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaints were received by the Department on Decem- 
ber 26, 1961, and the formal complaint was filed on February 26, 
1962. Complainant seeks an award of reparation in the amount 
of $200.10 which it maintains is the balance due in connection 
with the sale of two shipments of tomatoes to respondent in 
April 1961. Complainant alleges that respondent accepted the 
shipments of tomatoes but has failed to remit the total of the 
purchase prices due. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 21, 1962. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on March 20, 1962. Respondent filed 
an answer on April 26, 1962, denying liability for the amount 
sought by complainant as reparation. 


Since the amount in dispute is less than $500, the issues are 
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determined in accordance with the shortened method of proce- 
dure provided in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant thereto, complainant filed an opening state- 
ment in which it agreed to reduce the amount sought by $6.30, 
making the revised amount $193.80. Respondent filed an answer- 
ing statement, and the complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Tip Top Growers and Packers Inc., is a 
corporation whose address is Post Office Box 908, Immokalee, 
Florida. 


2. Respondent, Spinale Brothers, Inc., is a corporation whose 
address is 368 Washington Street, New York, New York. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On April 17, 1961, in the course of interstate commerce, 
complainant sold to respondent a truckload of U.S. No. 1 toma- 
toes which consisted of 280 40-pound cartons, size 5x6, and 497 
40-pound cartons, size 6x6, for a total of 777 40-pound cartons. 
Complainant invoiced respondent at a rate of $5.85 per carton, 
or a total of $4,545.45 f.o.b. Immokalee, Florida. The tomatoes 
were loaded on a truck with Florida license tag No. 49-FO-4. 


4. On April 22, 1961, in the course of interstate commerce, 
complainant sold to respondent a carload of U.S. No. 2 tomatoes 
which consisted of 586 40-pound cartons, size 6x7, and 171 40- 
pound cartons, size 7x7, or a total of 757 40-pound cartons. The 
586 cartons were billed by complainant to respondent at a rate 
of $2.35 per carton, and the 171 cartons were billed at the rate 
of $1.65 per carton. The total invoice price for the tomatoes was 
$1,697.65, f.0.b. Immokalee, Florida, including $38.40 for ice. The 
tomatoes were loaded on car FGEX 59124. 


5. Pursuant to the foregoing contracts, complainant shipped 
the two loads of tomatoes from Immokalee, Florida, on the dates 
of sale to respondent at New York, New York. Said tomatoes 
were received at destination and accepted by respondent. 


6. Respondent refused to pay the invoice prices for the trans- 
actions claiming that the purchase price per carton in the first 
transaction was $5.65 per carton and not $5.85, and that it was 
not liable for the icing charge in the second transaction. On or 
about May 19, 1961, respondent remitted to complainant in full 
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payment $4,390.05 for the transaction of April 17, 1961, and 
$1,652.95 for the transaction of April 22, 1961. Complainant ac- 
cepted such remittance. 


7. The informal complaint was filed on December 26, 1961, 
which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


The amount in dispute in the transaction of April 17, 1961, 
evolves from a disagreement as to the purchase price per carton 
of the tomatoes. Complainant maintains that the agreed pur- 
chase price per carton was $5.85, as invoiced, where as respond- 
ent maintains that the price was $5.65 per carton, the basis of 
its remittance to complainant. In the second transaction, the 
amount actually in dispute is $38.40, which is the expense of 
initially icing the car. An additional amount of $6.30, originally 
claimed due by complainant, was subsequently withdrawn from 
consideration by complainant in its opening statement. However, 
it is unnecessary to decide these issues for the reason which ap- 
pears hereinafter. 


As an over-riding argument, respondent maintains that the 
check sent by it on May 19, 1961, in payment for both transac- 
tions constituted payment in full, in that acceptance and cashing 
of the check by complainant amounited to accord and satisfaction 
for both transactions. In order for there to be an accord and 
satisfaction, there must be a bona fide dispute between the par- 
ties as to the amount due and the check tendered in payment 
must be offered in satisfaction of the disputed amount, and be 
accompanied by such acts and declarations which amount to a 
condition that the check, if accepted, is accepted in full satisfac- 
tion. R. Patt Brokerage v. Spracale Fruit Co., 17 A.D. 939; Carl 
Piowaty & Son v. Neumiller Produce, 18 A.D. 1093. 


Printed upon the check in question, in the upper left hand 
corner appears the following statement: “BY ENDORSEMENT 
THIS CHECK IS ACCEPTED IN FULL PAYMENT OF THE 
FOLLOWING ACCOUNT.” Below this statement are the car and 
truck numbers of the two loads in question, together with the 
amounts due as claimed by respondent. In addition, another car 
number and amount are listed with respect to a transaction not 
involved here. The check totaled $10,626.40. 


It appears that all of the elements of an accord and satisfac- 
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tion are present in this case. It cannot be doubted that the state 
ment on the check was of such a character as to give complain- 
ant notice that the check, if accepted, would constitute a full dis- 
charge of the claim. Nor can it be doubted that there was a bona 
fide dispute between the parties when the check was cashed. 
Admittedly, respondent and complainant had numerous conver- 
sations concerning the matters in dispute, prior to sending of the 
check. It is concluded that any claims which complainant may 
have had against respondent have been extinguished by the ac- 
ceptance of respondent’s check tendered in full settlement of the 
transactions. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8212) 


PACA Docket No. 8648. Dismissed February 11, 
Thomas J. Flavin, Judicial Officer. 


(No. 8213) 


PACA Docket No. 8802. Dismissed February 11, 
Thomas J. Flavin, Judicial Officer. 


(No. 8214) 


PACA Docket No. 8854. Dismissed February 11, 
Thomas J. Flavin, Judicial Officer. 


(No. 8215) 


PACA Docket No. 8893. Dismissed February 11, 
Thomas J. Flavin, Judicial Officer. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 8216) 


STONOCA FARMS CORPORATION v. L. M. THOMAS & SON. PACA 
Docket No. 8901. Reparation of $1,800 with 5 percent interest 
from August 1, 1962, awarded complainant against respondent 
in order issued February 12, 1963, by Thomas J. Flavin, Ju- 
dicial Officer. 


(No. 8217) 


WATSONVILLE CANNING COMPANY v. ACME PRODUCE COMPANY, 
Inc. PACA Docket No. 8938. Reparation of $446.55 with 5 per 
cent interest from October 1, 1962, awarded complainant 
against respondent in order issued February 12, 1963, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 8218) 


FALLS POTATO Co. v. THE KAUFMAN-BROWN POTATO COMPANY. 
PACA Docket No. 8919. Reparation of $9,795.50 with 5 per- 
cent interest from January 1, 1962, awarded complainant 
against respondent in order issued February 5, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8219) 


ALBERT BOTHUM v. THE RUPPERT Co. PACA Docket No. 8927. 
Reparation of $3,473.85 with 5 percent interest from May 1, 
1962, awarded complainant against respondent in order issued 
February 12, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8220) 


HARRY BROWN & SON v. THOMAS BROS. & PAPELO, INC. PACA 
Docket No. 8921. Reparation of $942¢75 with 5 percent inter- 
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est from June 1, 1962, awarded complainant against respond- 
ent in order issued February 12, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8221) 


FARMERS EXCHANGE, INC. v. ACME PRODUCE COMPANY, INC, 
PACA Docket No. 8932. Reparation of $980 with 5 percent in- 
terest from September 1, 1962, awarded complainant against 
respondent in order issued February 12, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8222) 


PHELAN & TAYLOR PRODUCE COMPANY, INC. v, TROPICAL FRUIT, 
Inc. PACA Docket No. 8935. Reparation of $333.50 with 5 
percent interest from June 1, 1961, awarded complainant 
against respondent in order issued February 12, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8223) 


FRANK TODARO v. THOMAS BROS. & PAPELO, INC. PACA Docket 
No. 8920. Reparation of $147.50 with 5 percent interest from 
January 1, 1962, awarded complainant against respondent in 
order issued February 12, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8224) 


MENDELSON-ZELLER Co., INC. v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 8933. Reparation of $4,421.45 with 5 per- 
cent interest from October 1, 1962, awarded complainant 
against respondent in order issued February 13, 1963, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 8225) 


S. ALBERTSON Co., INC. v. THOMAS BROS. & PAPELO, INC. 
PACA Docket No. 8895. Reparation of $646.25 with 5 percent 
interest from June 1, 1962, awarded complainant against re- 
spondent in order issued February 18, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8226) 


PETER D. DEOUDES v. HENRY S. WILLIAMS. PACA Docket No. 
8940. Reparation of $205 with 5 percent interest from Novem- 
ber 1, 1962, awarded complainant against respondent in order 
issued February 20, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 8227) 


ALLIED POTATO CO. v. IMPERIAL PRODUCE COMPANY. PACA 
Docket No. 8829. Reparation of $471.09 with 5 percent interest 
from June 1, 1961, awarded complainant against respondent in 
order issued February 26, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8228) 


VERIL BALDWIN & SONS v. CANADA PRODUCE Co. PACA Docket 
No. 8951. Reparation of $1,737.50 with 5 percent interest from 
March 1, 1962, awarded complainant against respondent in 
order issued February 26, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8229) 


CHICAGO POTATO COMPANY, INC. v. THE KAUFMAN-BROWN POTA- 
TO COMPANY. PACA Docket No. 8953. Reparation of $5,122.99 
with 5 percent interest from January 1, 1963, awarded com- 
plainant against respondent in order issued February 26, 1963, 
by Thomas J. Flavin, Judicial Officer. 
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(No. 8230) 


DES MOINES PACKING Co. v. JIM THOMAS PRODUCE. PACA 
Docket No. 8950. Reparation of $323.75 with 5 percent inter- 
est from June 1, 1962, awarded complainant against respond- 
ent in order issued February 26, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8231) 


FARMERS EXCHANGE, INC. v. MANHAN POTATO CHIP COMPANY, 
DIVISION OF CHEFS FoopD PRopucTs, INC. PACA Docket No. 
8956. Reparation of $1,347.50 with 5 percent interest from 
August 1, 1962, awarded complainant against respondent in 
order issued February 26, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8232) 


VELMA LEE, INC. v. GREAT LAKES GROWERS, INC. PACA Docket 
No. 8946. Reparation of $2,386.67 with 5 percent interest from 
February 1, 1962, awarded complainant against respondent in 
order issued February 26, 1963, by Thomas J. Flavin, Judicial 
Officer. 


COURT DECISIONS 


SUNNYDALE FARMS, INC. v. ORVILLE FREEMAN, SECRETARY OF 
AGRICULTURE. Decided January 29, 1963. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Civil 20356 
BARTELS, D. J. 


This is a proceeding under Section 8c(15) (B) of the Agricul- 
tural Marketing Agreement Act of 1937, as amended, 7 U.S.C. 
608 (c) (15) (B), to review a ruling of the Judicial Officer of the 
Department of Agriculture, requiring plaintiff, as a handler of 
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milk, to account and pay for certain alleged milk to the Market 
Administrator under Federal Order No. 27, promulgated by the 
Secretary of Agriculture under said Act and regulating the 
handling of milk in the New York metropolitan area.' 


Under Section 608(c)\(15) (A) of said Act, a handler object- 
ing to the ruling of the Market Administrator or of the Depart- 
ment must file a petition for review thereof before the Depart- 
ment. The Judicial Officer of the Department of Agriculture 
(sometimes referred to as the “Officer’”’) having denied plaintiff’s 
petition, plaintiff now seeks review of such denial pursuant to 
the above section 8(c) (15) (B).2 A motion for summary judg- 
ment was filed by the defendant, whereupon the plaintiff filed 
its cross-motion for summary judgment. 


Under Order No. 27, as amended, 7 C.F.R. 927,° regulating the 
handling of milk in the New York-New Jersey marketing area, 
all milk handlers are required to pay minimum prices to farmers 
for milk purchased. In order to determine whether all such milk 
was paid for at the minimum prices, the Market Administrator 
under Order No. 27 and the Regulations issued thereunder is re- 
quired to verify the receipts and utilization of milk received by 
the handler from the farmer. Milk is received and paid for in 
terms of pounds but is disposed of in terms of quarts. To bal- 
ance disposition of milk with receipts, the amount disposed of 
must be converted into pounds. If in the process of converting 
quarts into pounds it becomes apparent that the milk handler 
has disposed of more milk than he has received, then a question 
is raised as to the source of the excess and whether upon an 
accounting any funds are due for such excess. If records of the 
specific weights of milk disposed of are kept by the handler, no 
difficulty arises. If he does not produce such specific weights 
upon an accounting, then a conversion factor must be employed. 

1The general scheme of milk regulation and compensatory payments under the Act are fully 
outlined in Lehigh Valley Cooperative Farmers, Inc. v. United States, 1962, 370 U.S. 76. The 
scheme provides, among other things, for uniform prices to be paid by milk handlers to pro- 
ducers regardless of the ultimate utilization of the milk. Adjustments among handlers are 
made by way of a ‘“‘Producer Settlement Fund”, into which each handler contributes the excess 
of the “use value’ over the uniform price to the fund. Adjustments are then made among 
handlers based upon the actual utilization value of the milk purchased. 

7Sunnydale Farms, Inc., 18 A.D. 1246 (1959). 

* The general reorganization of Chapter IX of the Code of Federal Regulations has resulted 
in redesignation of most of the milk marketing orders. The New York-New Jersey Marketing 
Order which had been previously designated as Milk Marketing Order No. 27, 7 C.F.R. Part 
927, is now designated as Order No. 2, 7 C.F.R. Part 1002. Since the administrative record 
and the decision of the Judicial Officer were made prior to the reorganization, the section refer- 
ences and the contents of the regulations as quoted are as they were in effect during the period 
involved. 
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To provide for such a case the Market Administrator included 
in the Rules and Regulations Section 927.231 to the effect that 
“in the absence of specific weights”, milk in a quart unit shall 
be deemed to weigh 2.15 pounds. 


In reviewing the legality of the Secretary’s action we must 
bear in mind the limitation upon the Court’s power to review 
the findings of administrative agencies including milk marketing 
agencies. If tthe Secretary’s ruling is supported by substantial evi- 
dence and is otherwise legal, it cannot be disturbed. Ogden Dairy 
Co. Vv. Wickard, 7 Cir. 1946, 157 F.2d 445; New York State 
Guernsey Breeders Coop. Vv. Wickard, 2 Cir. 1944, 141 F. 2d 805. 
The crux of the case is whether there was substantial evidence 
to justify the finding of the Judicial Officer* that the milk handler 
had failed to supply specific weights, which in turn authorized 
the Judicial Officer to apply Sections 927.231 and 927.79 of the 
Rules and Regulations issued under Order No. 27 requiring the 
application of the conversion factor of 2.15 pounds per quart of 
milk in determining the amount of milk disposed of and also 
the payment for any excess so determined as a payment for milk 
for which the farm source was not established. 


FACTS 


Plaintiff is a milk handler in Brooklyn engaged in tthe business 
of buying milk from farmers and others and pasteurizing, process- 
ing and packaging same for distribution to consumers and others. 
Plaintiff is subject to Federal Order No. 27, promulgated by the 
Secretary of Agriculture, under which is prescribed the minimum 
prices paid by handlers to farmers upon milk subject to said 
Order (7 U.S.C. 608c). As prescribed by tthe Order, the Market 
Administrator audited plaintiff’s records for the purpose of veri- 
fying the receipts and utilization of milk at plaintiff’s Brooklyn 
plant as reported by it for the months of September, 1956 
through February, 1957. 


The audit showed that plaintiff’s records disclosed the amount 
of milk received at its plant in pounds and the amount of milk 
disposed of in quarts, pints, half pints and one-third pints. To 
reconcile disposition of the milk with the receipts of the milk, 
the Market Administrator applied the conversion factor of 2.15 

*The Judicial Officer acted as and for the Secretary of Agriculture pursuant to authority 
delegated to the Judicial Officer. 10 F.R. 18769; 11 F.R. 177A-233; 18 F.R. 8219, 3648; 19 


F.R. 74. Also see Flavin, The Functions of the Judicial Officers, U.S.D.A., 26 G.W. Law Re 
view 277. 
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pounds per quart as specified in Section 927.231 of the Classifica- 
tion and Accounting Rules under Order No. 27. The use of this 
conversion factor resulted in more pounds of milk as having been 
disposed of by plaintiff than were shown by the records as hav- 
ing been received by it. The Market Administrator accordingly 
billed plaintiff for the amount of $8,859.32 for payment into the 
Producer Settlement Fund pursuant to the provisions of Sections 
927.143 and 927.79 of the Rules and Regulations under Order 
No. 27 on the ground that the excess milk must be treated as 
having been received in the form of milk from an “undisclosed 
source’. 


Plaintiff claims that the application of this conversion factor 
was unjustified because it had produced reasonable evidence of 
specific weights which showed that its quart units weighed not 
more than 2.125 pounds. Plaintiff further argues, among other 
things, that the application of the conversion factor of 2.15 
pounds per quart resulted in a theoretical or paper excess in 
pounds of milk to be accounted for, and that the Market Admin- 
istrator treated the paper excess as milk from an “undisclosed 
source’, whereas Section 927.79 of the Order is applicable only 
to milk “for which the farm source is not established” and not to 
milk whose source, as in this case, had been established by the 
handler’s records. 


The pertinent portion of Section 927.231 of the Rules and 
Regulations includes the following: 


“Sec. 927.231. Weights. 


In the absence of specific weights the following table 
shall be used: 





Product Unit Net Weight 
lbs. 
Cream (16% bf) 40 quarts or 40-quart can 85.42 
**e *# & & & 
Milk 40-quart can 85.00 
Milk (packaged) Quart (in any package) 2.15” 


From this section it is obvious that the 2.15 pounds per quart 
standard comes into play only in the absence of specific weights. 
It is incumbent, therefore, upon the plaintiff to come forward 
and produce the specific weights if it wishes to stay the operation 
of the conversion factor. Plaintiff claims it has produced this 
evidence by (a) certain records for 84 of the 152 operating days 
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which show the weights of quarts dispensed during that period 
by three machines, (i) American Canco Filling Machine 
(Canco), (ii) Sealking No. 1 machine, and (iii) Sealking No. 2 
machine; (b) oral testimony as to the accuracy of the operation 
of the above machines after the valves of the same were properly 
set in relation to a calibrated quart, and (c) oral testimony that 
similar records were kept for the remaining 68 days but there- 
after lost. The Judicial Officer indicated that this evidence was 
insufficient because (1) records for 68 days were missing, (2) 
the records which were kept for the 84 days showed that pints 
measured on one of the Sealking machines were not in adjust- 
ment with the quart measurement, and (3) the Canco machine 
could become maladjusted. 


MACHINES 


Plaintiff’s plant, in addition to facilities for bottling milk in 
glass, has three machines for packaging milk in paper, a Canco 
machine and two Sealking machines. The Canco machine pack- 
ages only quarts in preformed containers and consists of 18 
valves, each packaging a quart. The two Sealking machines, on 
the other hand, form the paper containers and each machine has 
two sides containing four valves, each valve dispensing a half 
pint, a quart being thus filled after being run under the four 
valves. Evidence was introduced by plaintiff to the effect that 
before commencing operations a container was filled from each 
of the 18 valves of the Canco machine, taken off the machine and 
weighed individually to ascertain the actual weight of each con- 
tainer for each valve. If the weight was not correct an adjust- 
ment was made in the valves of the machine and the weight was 
rechecked. A similar procedure was adopted with respect to the 
Sealking machines except that there never was a need for ad- 
justments in these machines since the testimony indicated that 
once the valve was set, the fill and consequently the weight of 
the quart always remained the same. 


TESTS SHEETS 


At the hearing plaintiff introduced test sheets for 84 of the 
152 operating days during the six months in issue. These records 
contained two columns for weight entries for the Canco machine, 
the first column being the first weight and the second column for 
the adjusted weight, and a column for each side of each Sealking 
machine. For the Canco machine there are spaces for each of the 
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18 valves and for the Sealking machines there are spaces for 
pints, one-third and half pints. As a production control measure 
plaintiff sought to put 2 pounds 2 ounces, equivalent to 2.125 
pounds, or less in its quart paper containers of milk instead of 
2 pounds 214, ounces, equivalent to 2.15 pounds.’ Where the 
weight entered for the Canco machine in the first column was 
less than 2 pounds 314 ounces (including container) or more 
than 2 pounds 35% ounces (including container), there was an 
adjusted weight in the second column, an “O.K.” in the second 
column or a mark of some kind against the weight in the first 
column. The quart weights entered for the Sealking machines 
were always 2 pounds 314 ounces for container and fill. No ad- 
justed weights were shown. For some days no figures were en- 
tered for the quart weights of one or both of the machines. No 
entry for either Sealking machine was reported in records for 
twenty-seven days, and on some of the sheets only weights for 
Sealking No. 2 were shown. As to tthe Sealking machines, the 
weights for half pints were always the same. The weights en- 
tered for pints from Sealking No. 1 were listed at 1 pound 134, 
ounces, whereas the weights for Sealking No. 2 were usually 1 
pound 154 ounces. There was testimony that records of a similar 
nature were kept by Mr. Eisenberg, vice-president of plaintiff, 
for the days that were missing but were inadvertently discarded. 


ORAL TESTIMONY 


There was oral testimony by plaintiff’s vice-president and 
also by experts for the American Can Company and for Seal- 
right Oswego Falls Corporation, to the effect that once the valves 
were set on the Canco machine and the Sealking machines to de- 
liver a fill of quarts, the same remained unchanged during the 
run and that consequently once they were set in the morning the 
fill remained the same throughout the day, so that the weights 
entered on the sheets at tthe beginning of a day’s operation re- 
mained the same throughout the day. As to the Canco machine, 
Mr. Eisenberg, vice-president of plaintiff, testified that a clean- 
ing or disassembling operation “put the adjustment of the filler 
valves out of kilter” (T. p. 30). Mr. Greame, the expert for the 
American Can Company, testified at one time that the cleaning 
operation could affect the value adjustment (T. p. 58) and at 
another time (T. pp. 57-58) that the cleaning operation would 


5 Plaintiff’s officer testified that since a quart was a volume it had determined that the mini- 
mal amount permissible in weight was 2 pounds 2 ounces. 
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not knock off the set screw, adding that “They shouldn’t have to 
change it every day. It was testified they didn’t change it every 
day and if it is necessary they change the set screw to the 
proper adjustment.” As above stated, the testimony as to the 
Sealking machines indicated that once the value was set there 
was no necessity for adjustments. Plaintiff contends that the 
test sheets together with the oral testimony concerning the miss- 
ing sheets and the automatic operation of the machines suffici- 
ently satisfies the requirement of specific weights. 


The Judicial Officer refused to accept any of the sheets of 
weight entries as specific weights of quarts packaged during the 
six months in issue. He pointed out that there were certain varia- 
tions shown on some of the filler valves on the Canco machine for 
consecutive days of operation and that testimony of the expert 
witness for the Canco machine indicated that the adjusting screw 
would not be knocked out of adjustment in cleaning at the end 
of a day’s operations and consequently he implied that the dif- 
ferential which necessitated. the adjustment at the beginning of 
a day’s operations on this machine occurred during that day’s 
operations. 


With respect to the Sealking machines the Judicial Officer 
noted that the pint weights for Sealking No. 2 were usually 1% 
of an ounce less than the pint weights for Sealking No. 1. He 
further noted that in the accounting process, weights of con- 
tainers would have to be calculated, and that tthe actual container 
weights would probably be different than the figure impliedly 
indicated in plaintiff’s sheets because this figure assumed that 
the weights for pint and half pint containers could be obtained 
by dividing quarts of filled containers into one-half and one- 
quarter, respectively. However possible or probable, there was no 
proof of a differential in the weight of the respective containers 
which would support the Officer’s theory. 


CONCLUSION. 


It is not for the Court upon this review to determine the issue 
de novo upon the merits. Thus where tthe record below shows two 
different methods of testing with different results, the Court will 
not disturb the hearing officer’s choice of one method over the 
other, Ogden Dairy Co. v. Wickard, supra, nor will the Court 
permit the use of different records where the Secretary’s Order 
requires certain specific records to be kept in order to obtain the 
benefits of classification. Sawquoit Valley Farmers Cooperative, 
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Inc. v. Wickard, N.D.N.Y. 1942, 45 F. Supp. 104. Section 8(d) 
of the Agricultural Marketing Agreement Act of 19387, as 
amended, 7 U.S.C. 608(d), authorizes the Secretary to require 
such information and to examine such books and records as may 
be necessary to enable him to determine whether his orders have 
been carried out or the policy of the Act effectuated. Section 
927.54° of the Order provides for an audit and verification of the 
handler’s records concerning the receipt and disposition of milk. 
It would follow that an audit and verification could not be made 
without records and consequently specific weights, if they were 
to be audited and verified, must be entered upon some records. 
In providing for tthe use of a table setting forth conversion fac- 
tors “in the absence of specific weights”, the regulation assumed 
that records would be kept for specific weights if their presence 
were to be relied upon. It is true that there is no specific stand- 
ard as to what records should be kept but this does not dispense 
with the necessity of keeping reasonable records. Experience 
would indicate that such records need not show that every unit 
of milk was weighed, but they should be based upon a regular 
course of procedure or pattern which would make them reason- 
able and reliable records. There is no reason why oral testimony 
should not be admitted to show the record keeping procedure 
and the correctness and sufficiency of tthe records. Cf., Wallow 
Farms Products Co. v. Brannan, N.D. Ill., 1950, 90 F. Supp. 195. 


Here no records for 68 days were kept and the Judicial Of- 
ficer refused to accept oral testimony in substitution therefor. 
We do not believe that there was any obligation upon him to 
accept such testimony in lieu of records and consequently we 
hold that his refusal was not arbitrary and was in accordance 
with law. The Officer also refused to accept records which were 
kept for 84 days, for the reasons above discussed. The basis for 
this refusal differed with respect to the machines covered by the 
records. As to the Canco machine, the Officer’s refusal was based 
upon his finding that the testimony of the expert Greame indi- 
cated that adjustments made on this machine at the beginning 
of the run were necessitated by variations which occurred dur- 
ing the day’s operations of the machine. This conclusion was 
based upon an erroneous interpretation of all the testimony 
including Greame’s, and is not supported by substantial evidence. 
The records for the Canco machine covering the weights in 
quarts should not have been discarded. 


*Under the new numbering system this is now $1002.54. 
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The records covering the operations of the Sealking machines 
indicate that one of the machines was out of kilter, or the records 
covering the same were inaccurate because the records showed 
that in both machines the quart weight remained the same while 
in Sealking No. 1 machine the pint weights were consistently 1 
pound 134, ounces, although in Sealking No. 2 machine the pint 
weights were consistently 1 pound 15% ounces. Since the weight 
of the container in both cases was the same and the quarts were 
fed from the same spigots as the pints, the pint weights on both 
machines should have been identical if the quart weights on both 
machines were identical. Such discrepancy is not sufficient, how- 
ever, to justify discarding the test sheets covering both machines. 
Since the pint weights recorded for Sealking No. 2 did not equal 
the quart weights, the Officer was justified under the circum- 
stances in discarding these records. When records show only the 
beginning and the end of a machine’s operations and the officer 
is required to conclude that the results of the intervening period 
are the same because of the automatic operation of the machine, 
those records should be accurate and show an operation that is 
free from doubt. As to Sealking No. 2 machine no explanation 
was offered for tthe discrepancy shown in the records between 
the aggregate weight of 2 pints and the weight of 1 quart me- 
tered on this machine. In view of this differential, we believe 
the Officer was justified in discarding the records for Sealking 
No. 2 machine. However, we cannot find the same justification 
for his refusal to accept the records covering Sealking No. 1 
machine since no such discrepency existed and consequently we 
do not believe his action in this respect was supported by sub- 
stantial evidence. 


Finally, plaintiff advances a number of arguments attacking 
the validity and applicability of Sections 927.79 and 927.143, 
which assertions appear somewhat fanciful and metaphysical. 
For instance, in one of its contentions plaintiff claims that Sec- 
tion 927.79 is a rebuttable presumption but has been treated by 
the Officer as an irrebuttable presumption since the Officer com- 
pletely ignored plaintiff’s evidence of records showing actual re- 
ceipts of milk which indicated that all milk it received was from 


— 








hines 
-ords 
owed 
vhile 
tly 1 
pint 
ight 
were 
both 
both 
L0W- 
ines, 
qual 
‘um- 
the 


ag Tee 


SUNNYDALE FARMS, INC. v. FREEMAN 219 
Cite as 22 A.D. 210 


a disclosed source.’ The whole purpose of the table set forth in 
Section 927.231 is to test receipts by dispositions and to rely 
upon the latter instead of the former where there is a discrep- 
ancy. If we were to adopt plaintiff’s theory of reliance upon 
records showing actual receipts, the test, i.e., the conversion fac- 
tor, would be useless. It further argues that since the Officer un- 
lawfully construed Section 927.79 as a conclusive presumption, 
the Officer’s construction of Section 927.143 providing that the 
excess milk must be considered as having been received from an 
“undisclosed source”, lacks any finding. Plaintiff made no effort 
to introduce evidence or to show in what respect Section 927.143 
was unsupported by any finding. “Such an administrative de- 
termination carries a presumption of the existence of a state of 
facts justifying the action far too strong to be overturned by such 
suggestions as are made here.” United States v. Rock Royal Co-Op. 
1939, 307 U.S. 533, 567-568. We find no merit in the other con- 
tentions advanced by the plaintiff. 


We conclude, therefore, that the refusal of the Judicial Of- 
ficer to accept records showing specific quart weights for the 
Canco machine and for Sealking No. 1 machine was unsupported 
by substantial evidence but that his finding in all other respects 
is amply justified. 


Settle order within ten (10) days on two (2) days’ notice. 


' Plaintiff’s additional arguments upon this point include claims (1) that the excess milk here 
involved is a non-assigned excess and hence the penalty to be applied is that one prescribed in 
Section 927.143 applying the penalty set forth in Section 927.78(b)(3) [which under the new 
numbering arrangement is Section 1002.83], which penalty incidentally has now been invali- 
dated by Lehigh Valley Cooperative Farmers, Inc. v. United States, Supra, note 1. This con- 
tention is invalid because the excess milk created by the conversion factor is expressly treated 
under Section 927.143 as milk from an “undisclosed source’ and hence cannot be classified as 
“unassigned” excess milk, as that term is used in Section 927.143; (2) that Section 927.79 is 
unlawfully applied in this case because the excess milk was created by pyramiding of presump- 
tions. This is simply the reverse form of plantiff’s prior contention to the effect that the con- 
version factor of 2.15 pounds per quart should not be applied here. Plaintiff treats the conver- 
sion factor of 2.15 pounds as a rebuttable presumption, which in itself may be questionable 
because such administrative devices do not fall within the category of ordinary presumptions. 
However that may be, plaintiff has had its opportunity to rebut the presumption or prevent 
the operation of the conversion factor and the creation of the excess resulting therefrom but 
has failed to do so. Upon such failure the 2.15 pounds per quart becomes, as a matter of fact, 
the weight of the milk disposed of and can no longer be treated as a presumption which is the 
base of a pyramid. The Secretary is authorized to treat the resultant excess in a manner which 
will effectuate the purpose of the Act. 
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JOHN E. CALHOUN ET AL., d/b/a ROSENDAHL GUERNSEY FARMS, 
ET AL. V. ORVILLE FREEMAN, SECRETARY, UNITED STATES DEPART- 
MENT OF AGICULTURE. DECIDED FEBRUARY 21, 1963 . 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,834 


Appeal from the United States District Court 
for the District of Columbia 


Before WILBUR K. MILLER, WASHINGTON and BURGER, Cir- 
cuit Judges. 


PER CURIAM: Plaintiffs-appellants are dairy farmers in upper 
New York state. They are deemed “producer-handlers” for pur- 
poses of the New York-New Jersey area milk marketing order of 
the Secretary of Agriculture,: and process, bottle and distribute 
about 78% of their milk in that area. Most of the remainder of 
their milk is sold in its raw state to processors in the Greater 
Boston Marketing Area—an area also covered by a Federal or- 
der.2 For many years appellants were regarded as “producers” 
for purposes of the latter order, and were for that reason given 
in the Boston area the benefits of the so-called “blend” price set 
by the Market Administrator. Effective September 1, 1960, the 
Boston order was amended to change its definition of “producer” 
so as to exclude any dairyman who is a “producer-handler under 
this or any other Federal order.” 25 FED. REG. 7839, 8283. Plain- 
tiffs-appellants were consequently excluded from regulation under 
the Boston order, and no longer could claim the “blend” price 
for the milk they sold in the Boston area.® 


Plaintiffs-appellants brought suit in the United States District 
Court for the District of Columbia, seeking an injunction com- 
pelling the Secretary of Agriculture to treat them as “producers” 
under the Boston order, and to set aside tthe challenged amend- 
ment to that order. The complaint alleged procedural irregulari- 
ties in the promulgation of the amendment, and monetary losses 
to plaintiffs because they could sell their milk in the Boston area 


1 Order No. 27, 7 C.F.R. Pt. 927 (1961 Supp.), now Order No. 2, 7 C.F.R. Pt. 1002 (1962 
Rev.). 

2 Order No. 4, 7 C.F.R. Pt. 904 (1961 Supp.), now Order No. 1, 7 C.F.R. Pt. 1001 (1962 
Rev.). 

® They are thus accorded the same treatment as that given New York producer-handlers 
under the New York order, and that given Boston producer-handlers, under the Boston order. 
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only at prices substantially lower than the “blend” price payable 
to regulated producers. 


This District Court granted the Secretary’s motion for sum- 
mary judgment, on the ground that plaintiffs-appellants lacked 
standing to sue, under our decision in Benson v. Schofield, 98 
U.S. App. D.C. 424, 236 F.2d 719 (1956), cert. denied, 352 U.S. 
976 (1957) We held in that case that under the circumstances 
there presented a milk producer could not go to the courts in an 
effort to escape regulation. By like reasoning, under the circum- 
stances now before us, it would seem that a milk producer cannot 
resort to the courts in an effort to place himself and his vendees 
under regulation.* However, we need not pass on this point, or 
hold that a milk producer can never sue tto obtain the benefits 
of regulation, because we think that on the record before it the 
District Court could properly have held that appellants’ claims 
on the merits failed to reveal any basis for granting the injunc- 
tive and mandatory relief requested. Cf. Jaffke v. Dunham, 352 
U.S. 280 (1957). 


In this court, plaintiffs-appellants raise two new contentions— 
that the Secretary has interfered with the free flow of commerce 
between the states, and that “compensatory payments” are here 
involved similar to those condemned in Lehigh Valley Coopera- 
tive Farmers, Inc. v. United States, 370 U.S. 76 (1962). But 
these matters were not presented to the District Court, and can- 
not be resolved by us on the present complaint and the meager 
record made, even on the very doubtful assumption that plain- 


tiffs-appellants have standing to complain.°® 
Affirmed. 


*Stark v. Wickard, 321 U.S. 288 (1944), on which appellants rely, is of little help to them. 
There, certain producers regulated by the Boston “order had @ proprietary interest in the Gov- 
ernment-administered settl¢ment fund created by their sales, and were held to have standing 
to challenge unauthorized @iversions from the fund. Here, appellants have no such interest 
in any such fund: their sales are unregulated, and are made on such terms as they are able 
to negotiate. The proceeds go directly ‘fe them, free of control by the Government. 

5In the Lehigh case, the Metitioners were handlers, required to make compensatory payments 
to local farmers when they bought milk outside the.region. They exhausted their administrative 
remedies, and then resorted to the courts, Plaintiffs-appellants hére are producers, not required 
to make such payments, though-perhaps.the making~of..compensatory payments by their 
handlers (vendees) to local farmers adversely affects them. The record, however, does not 


clearly show this. 





